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ABSTRACT 


This study describes and analyzes the composition, 
powers and duties, and operations of the Board of Reference 
during the time period of 1970 to 1982. 

In 1970, the Board of Reference was established as 
the only statutory avenue of teachers' appeals for termina- 
tions and/or suspensions from contracts of employment and 
designations. This study found that the Board of Reference 
consistently enforced provisions of the School Act which 
cite procedures to be followed by both parties--teachers and 
school boards--to such disputes. Such enforcements of the 
legislation have established an expectation that school 
boards must indeed act "reasonably" when terminating and/or 
suspending teaching contracts and designations. The Board 
of Reference has established itself as an enforcer of good 
faith and fairness of procedure in disputes coming before 
it, and has encouraged good faith and fairness in the 
settling of such disputes at the school board level. 

Through an analysis of many Boards of Reference 
cases, and an application of legal principles to the proce- 
dures used in these cases, this study characterizes the 
Board's of Reference functions to be those of a quasi- 


judicial body. 
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CHAP rE a. 


THE ss TUDY 


This is’ a déscriptive and analytical study of the 
composition, powers and duties, and operations of the 
Alberta Board of Reference during the time period of 1970 to 
1982. This provincial statutory tribunal handles teacher 
appeals against school boards for suspension and/or ter- 
mination from contracts of employment and/or designation, 
and school board appeals against teachers in instances 
where teachers may want a release from contracts of employ- 
ment and/or designation. Although legislative history per- 
taining to the present-day Board of Reference is reviewed 
Errore LO05nto. 1932 ) thes focus Of this estudyads, On the proce— 


dures of its operations during the period of 1970 to 1982. 


Purpose of the Study 


One purpose of this study is to characterize the 
functions of the Board of Reference as either administra- 
five me udLCi al, eOGeduact— judi Cia le iroughtanalyzings Cliis 
tribunal's procedures of operation, the writer has also set 
out to establish this body's degree of effectiveness as a 
safeguard mechanism for good faith and fairness in procedure, 


for both the teacher and the school board, in the 
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aforementioned dispute settlement situations coming before 
ewes (nowy tiem legi slated role of both the school board 
and the Board of Reference in cases of suspenion and/or 


termination from contract and/or designation are reviewed. 


Statement of General Problems 
and Sub-Problems 
To investigate the above-stated purposes, the fol- 


lowing questions provide the foci for this study. 


What are the STATUTORY ENACTMENTS of the Board of 

Reference, 1905 to 1969? 

1. What was the role of the Minister of Education in or- 
dinary contract terminations, summary dismissals and 
suspensions from contracts, and terminations from 
designatlons@rorsthes period 1£9057tos1 9697 

2. What was the role of the statutory body, the Board of 
Reference ,sunsconcract terminations from 1905" to 19692 

3. What trends were evident in the statutes of 1905 to 1969 
which were significant to the development of the Board 
of Reference, 1970 to 1982? What were the social, poli- 


tical worwlegaly forces behind? theses statucory trends? 


Whateusuthes role sor the schoolw board tn contract 


tecminatilons je l9/0) to alos 22 


1. What remedies are available against wrongful dismissal? 
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What is the role of the Board of Reference in con- 
tract. terminations, 1970 to 1982? What LEGAL PRINCIPLES 
are applicable to this tribunal? 

1. What are the Board of Reference procedures in hearing 
appeals which are provided by statute? 

2. What are the Board of Reference procedures in hearing 
appeals which are provided by common law? 

3. Does the Board of Reference adequately adhere to the 
procedures provided by statute and common law? 

4. On what grounds has the Board of Reference either up- 
held or reversed school board decisions? 

5. What are the vehicles and grounds available for judicial 


review of Boards of Reference decisions? 


How do the OPERATIONAL RESULTS of the Board of 
Reference, for the time period of 1970 to 1982, affect the 
teaching profession in Alberta? 

l. What does an analysis of the total number of appeal 
applications received by the Registrar, Department of 
Education, reveal when compared to: (a) the total num- 
ber of appeals reaching the stage of hearing by the 
Board of Reference; and (b) the total number of appeals 
reaching the stage of decision by the Board of Reference? 

2. What implications for educators does an analysis of the 
Reasons for Decisions, or Judgements of Boards of 


Reference cases reveal in terms of legal precedents? 
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What is the future (destiny) of the Board of 

Reference? 

Pe Gewhat) extent does the operational history of the 
Board, viewed in conjunction with the Alberta Teachers' 
Association, (A, TA.) and the Alberta, School Trustees! 
Association (A.S.T.A.) expectations, justify its con- 
tinued existence? 

2. Is it necessary to have a statutory body deal with 


teacher tenure conflicts? 


VUStLELCacion Ob wthe Study 


This study is justified because the operations of 
the Board of Reference are of concern not only to the teach- 
ing profession, but also to the government as an equitable 
legislator and protector of the public interest in educa- 
tion. In 1970, the Board of Reference had its powers ex- 
panded, and an analysis of the purpose served by these 
powers, as inferred from the Board's operations from 1970 to 
M982 ls necessary. —Novone nas Studied insdepth thesopera— 
Liconaltameans and ensuing results, Of the Board, 1970 "tos 932, 
in order to make a judgement as to the need for its con- 


tinued existence. 
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Delimitations of the Study 


ENGSStudvers testricted toran analysis ol. the Board 
Deenelerence,Operataons trom 1970) towl982. = legals principles 
areeapplied  inethe Operational analysis» onlyeto the extent 
meter iin met iostribunal 1S 1neeact en COmorl ig 
Sud were Wate aciel—-school board tenure come ChS,)asepro- 
wideds fOr under thei School Act, R-S.A_ 1970. By no means 
does this study discuss all aspects of the legal principles 
as they would be understood in the context of administrative 
law. Although the writer's conclusions as to the advantages 
of having a statutory tribunal deal with professional dis- 
missals may be applied to professional groups in general, 
they are made specifically keeping in mind teachers as a 


professional group. 


fiMLcabilons ot the study 


This study deals with only one group of profes- 
sionals--teachers--and with the tenure employment aspect of 
teacher-school board relationships pertaining to suspension 
AnGsLermifatLoneoL CONtract, ange termination OL designation 
during the Limi tedmtimerpertodvoteo70 > totlo32. Ss thisoin— 
vestigation is restricted by the availability of data 
(provincial government files are not open anymore). Also, 
obtaining access to records is difficult because these are 
kept in so many places--the Department of Education, the 


Provincial Court House, lawyers' offices, the Alberta School 
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Trustees’ Association, and the Alberta Teachers' Associa-— 
meron. becatise) there 15 no central registry of documentation 
POrmea Bo boardseotenelet ence Cases = Tb 1s al ericult torder 
absolutely complete documentation for all appeals that were 
registered with the Registrar, Department of Education, and 
of all cases that actually came under review by the Board of 
Reference. All documents obtained are considered. However, 
any Board of Reference case decisions not obtained are not 
considered in the analysis of this thesis, although it is 
assumed that procedures and outcomes of such cases are 
roughly comparable to those in the available cases. The 
majority of the appeals considered in this study are teacher 
appeals because to date only one school board has entered an 
appeal to the Board of Reference. The writer was able to 
view only seven Boards of Reference hearings. An analysis 
of operational procedures during a hearing is limited to the 
seven cases viewed, unless direct mention is made to a par- 
ticular Board of Reference "Reasons for Decision" or 
"Judgement." Thus, conclusions drawn are limited by the 


conditions set above. 


Methods of Procedure 


The investigation procedure includes file searches, 
interviews, legal document analysis, an examination of pre- 
vious academic studies dealing with teacher tenure legisla- 


tion, and an analysis of studies and articles dealing with 


tribunals. 


- 
Ts. 
@ 
a 
’ 
+ 


— 4 iy ; 
hey 7 at. 7 A 
b4 vine hs “< a@ i — row re. 
: “ . 


Liptiveonyet So Wali 
i 4 
| 


vine Hene Oi. sites thn te 


‘ bes 4 i 
(ety ug ae + Be 5 
: Wk 


aes j J) oe 
yaaa en) 3 oan . 


Snals 
id : ; c Ne _ F 
09s a ae peter oa Hoots ' 


ete a wes 


hab - eV lyeunts th oie use aus n rye oe VT kw pene; ade 


‘ ; , o a - 7 ; ry : 
| ® ; 7] Ve We aie i. feed he { Bei* os ‘ 24 749 4% 
’ ts : ; , 
’ 
’ a a os eS MAT) ry, - rahe Poe | ay Ly FS 
y ‘ ” Om 
: h 
Bh rh 3 a) — 300 Hiya u roy 
Pa a4 at { if ‘ 
@ } L ‘ 44 ( 6 
j 
i 
{ mm | ia { 
. 1 
i { ) 
rwe yw = > eg” i i 
| BS eal Yo (7a) « f 
’ iz 
he Pee ¥, i ht he / 5 
L “ a 1! ue 
: a i Oo Glo, p as i’ 
7 
? 
: Vy’ vel 
: 7 
t = 


4 $ . 7 7 
ae 
te ; — Suk ny _— — iz 


at ae an 
ae ‘ 


Gs 


i 


PE a me 


nee alt 


This study gained support from materials relating to 
both education and administrative law. Materials studied 
WIL ietnes ai petecacegory, dealing with educational) criteria, 
AlewOret VOeLYvpeo me Tie) tinst, category Incitides: the wrovi— 
Stons Of thesSchool Act, setting forth the powers and duties 
of the Board of Reference; second, available information 
about the foperations Of stnis agency from the fileseor the 
Alberta School Trustees' Association, the Alberta Teachers' 
Association, and the Department of Education; third, notes 
from interviews with people who, through the course of their 
respective employments, came in contact with various aspects 
of Board of Reference operations; fourth, orders of the 
Board of Reference including written opinions given by edu- 
CaobOLrceSUtLcingd Ol the Board, and wrieten.or oral opinions 
given by judges of the Alberta Courts, who also sat on the 
Board; and fifth, British and American studies dealing with 
teacher tenure legislation from both the legal and educa- 
tional points of view. Materials studied within the second 
category deal with the classification of functions for 
tribunals; thevcomparative parts of natural) justice, 
thesiidea of “good faith™.and) fairness: Uneproceduralwopera— 
tions, and the available vehicles and grounds for judicial 
review from .a tribunal's decision. These materials included 
previous studies, articles, and court judgements pertaining 


to various operational aspects of tribunals. 
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Review of Related Investigations 


The investigator made a search of the theses listed 
iieche Catalogues otethe library of the Faculty of Education, 
University of Alberta, for the purpose of finding relevant 
material. The only publication bearing directly upon tenure 
law in Alberta was completed in 1961 (Swan, 1961). The em- 
phasis of this study was to examine the evolution of teacher 
Fences eqrslationjan Alberta, and tO criticize the tormeok 
Lier pLoOvls PONS inet he oChoOlmACt.» Thises cudy. concludedwinat 
a very desirable improvement in the relations between teach- 
ers and trustees had taken place during the period in which 
a Board of Reference had operated. Also, Swan concluded 
that the Board had proven to be an effective protector of 
teacher tenure and, therefore, of efficient school operation. 
Since Swan's study, no other in-depth study of the Alberta 


Situation has been undertaken. 


Preview of Thesis Organization 


The present chapter has been concerned with estab- 
Gustinged problem» for investigation. le has stated problems 
and sub-problems, outlined the need for the study, delimited 
the study, and reviewed procedures to be followed in collect- 
ing these data. 

Chapterelleis sa nistoricals description CiaArcleveant 
statutory trends in the development of the Board of Refer- 


ence, and in the role of the Minister in contract termination 
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and designation termination disputes for the time period 1905 to 1969. 

Chapter III reviews the role of both the school 
board and the Board of Reference in contract termination 
disputes for the time period of 1970 to 1982. Remedies 
against wrongful dismissal by the school board and remedies 
against Board of Reference decisions are also discussed. 

ChaptermeLy ‘reports "on and analyzes the originating 
number of appeals filed and the declining number of appeals 
reaching the decision stage in the appeal process for the 
pearoOGg Of LIC como 82: 

Chapter V discusses the future role of the Board of 
Reference, and the feasibility of introducing similar statu- 
tory bodies for the governing of other professional groups. 
This chapter also mentions questions in need of researched 


answers on this topic. 


Use of Terms and Abbreviations 


Throughout the study, "board" is used to mean a 
school board; "Board" means the Board of Reference, and 
Minister ether Minister of Education. 

When referring to Board of Reference decisions, 
"dismissal" may have two meanings. In most decisions "dis- 
missalL" means that no decision or order was reached by the 
presiding Board of Reference. In a few cases where "dis- 
missed" has been used by the presiding Board to mean that 
the appellant's requests were not allowed, the writer 


Glearly indicates this particular usage of the term. 
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pe “Nearing * Felers.<to "a Session) of inquiry) into the 
facts of the 1ssue to be decided upon at either the Board of 
Reterernce™ levels ow schooliboard: level. Other specialized 
legal terminology is explained as it occurs in the context 
OQreciLSe Sludcye 

"Contract" denotes the written agreement to employ- 
ment of both school board and teacher, that the teacher has 
in point of fact a privilege of continuous employment from 
year to year with that particular school board, unless 
otherwise specifically stated. The term "contract" encom- 
passes neither "conditions for employment" nor "working con- 
ditions" as both of these items have long since become 
matters negotiated between the Alberta Teachers' Association 
Tocateuntonsrand Che varvous School boards, districts, Oo 
counties within Alberta. The teachers' privilege of con- 
tinuous employment from year to year has often been referred 
to as tenure legislation. 

In this study, "tenure" is defined as encompassing 
a set of rights, conveyed and protected by law, whereby a 
teacher cannot be dismissed from his position except by pro- 
cedures laid down by statute. 

In the text of this study, the following abbrevia- 
tions will have the meanings indicated: 
Doece = [nesochoo | Acc of Alberta, 
Pome oe ll, Ae eal bertanoChool sl rustees  sASSOCTation,; 
3. A.T.A. - Alberta Teachers' Association; 


4. oc. —- chapter in the statutes of a given year; 


10 


Adeyfve ea) : ‘ie n ie nl 


wi VER iudaeeatad 


nee 
eae, - wey ap 


# 
shi "4 ; ay? ar) 
© 
i a 
oe a i bare ore ed ‘ia if ire Pe di. ee 
; - me Jer : | a _ 
‘oa. >.) oF Sir hese or) onthe giz a | ® eye i\e by - j 
AY hi a 
; if, «9 actre way. mv ’ SY, i. Wong 
: hb - 


i 
( i" Avi r ¢ - : 
+ iM bai 4ay i > Cte p 
) 7 : os 
- » i 
h R Wr OG Ae ets I ) 4 é 
m ‘if i . . .s ; i 
Mei tA vee ae a) Poeeqad chy, ego ecg 4 a i; op) " 
, y : 
4 : f | 
tite on As wile 1.) Ge baa! Hire f > are Wy 
: 
- vs : yw lha a a T : 
Fri te 7 Park os 4 : bot’ 4 7 ' : of) i ad 4 fi iF bi 
3S Me Poa te p77) Br Ap Wey at: 4 i ae? 1 Wine 


A " . : 7 
ae ® ’ z ; 7 7 
"i ; amy? ne af beige Path, Hd f-Biriee | ie af Rory ¥ : ; : 
wy | > a Mah bas 
i Sra \ wel ia Meal gaa yy Vig aN ver sue) Ty eG oa | 
: : ‘) 


(8 sypade IS rkg Sho ge § rere _ aed z 
; i, a 
7 Y OL “bttre ws lai ag si ‘_ 
yi ; idé aA Ewes 1 SS ae . ie saa a 


R.S.A. —- Revised Statutes of Alberta of a given year; 
S.A. —- Statutes of Alberta of a given year; and 


Some SCCClOUsGiIma Given Statute, 


ly 


CHARTER het 1 


STATUTORY AND OPERATIONAL HISTORY OF 
THE BOARD OF REFERENCE, 1905 —-1969 


ie micoletiyet wakes: 


Predecessor statutory creations leading up to the 
present day Board of Reference had three distinctive statu- 
tory developmental stages, as depicted in Table 2.1: 

(a) 1905 to 1920 when there was only Ministerial involve- 
ment; (b) 1921 to 1969 when Ministerial involvement co- 
existed with statutory body involvement; and (c) 1970 to 
the present day when only statutory body involvement existed. 

Chaplter slr ore cnisescudy summarizes, tunes, che 
Ministerial involvement from 1905 to 1969 and, second, the 


Statutory body involvements trom 1921) to 1969" 


Ministerial Involvement 
Leqrslatroneor: 1905e—01920 


If the basic element of teacher tenure legislation 
is the provision of some protection for teachers against 
arbitrary dismissal by their employing boards, then such 
Tecrelaction,~ OVevtrcuc OlrSsect) One 153, chapter 929 0f Che 
Ordinance of 1901, existed when the province of Alberta was 


established in 1905. 
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153. Any teacher who has been suspended or 
dismissed by the board may appeal to the Com- 
missioner who shall have the power to take 
evidence and confirm or reverse the decision 
of the board and in the case of reversal he 
may order the reinstatement of such teacher: 


Provided that in case there is no appeal to 

the Commissioner or in the event of an appeal 

if the decision of the board is sustained the 

teacher shal lmot be entitled: to isalary? from 

and after the date of such suspension and 

dismissal. 
Although section 153 states that a dismissed teacher may 
appeal to the Commissioner, the section does not state under 
what conditions a teacher may in fact be dismissed or sus- 
pended. Presumably a teacher could have been suspended or 
dismissed for not carrying out the "duties of a teacher," as 
prescribed byssection (158 ;msubsections theto thor) -Briefly, 
these overwhelming lists include: teaching, discipline, 
timetable, register, promotions, public examinations, 
monthly reports, Arbour Day, sanitary condition of school 
room, care of property, reporting of needed repairs, privies, 
contagious disease, suspension of pupils, returns to depart- 
ment, give information re school to commissioner, inspector 
and board, give up school property when required, and to 
attend meetings called by the principal. Nothing in the 
school Ordinance, however, limits a teacher's possible dis- 
missal or suspension only to these stated items. Thus, it 
might have been possible for teacher dismissal if the com- 
munity or board found the teacher "not suitable" to the 
general humor of either board or community. 


Onlvyeasectioneloossets OUL any GuLuelinessasstoscon— 


position, appeal procedures, and powers and duties. The 
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section does not define the commissioner's duties in enter- 
taining evidence or even any cut-off date for entertaining 
teacher-appeal requests. Appeal procedures, powers and 
duties, hearing procedures and ensuing operations as a re- 
sult of the commissioner's "taking evidence and confirming 
or reversing the decision" are not mentioned. It is not 
stated whether or not a school board would have to abide by 
the commissioner's findings. 

Although sections 159 and 160 make reference to a 
principal, there does not appear to be written statement 
that the principal is also entitled to an appeal. 

159. In every school in which more teachers 
than one are employed the head teacher shall 
be called the principal and the other teach- 
SeSsaSalacantse ees, ©. C./5,) S.L00% 
LOO. sethesprincipal shall prescribe with gthe 
concurrence of the board the duties of the 
assistants and shall be responsible for the 
Organization and general discipline of the 
WHOLE BS CNOOL eeaC wOsiG e/a a0) leg 
bee Sedoubitiiethdteawprincipalawas stLeaced. as iouteacher pu 
as referred to in section 159 to "head teacher." 
In 1910, "Commissioner" was changed to "Minister" 


of Education. Everything else remained unchanged until 


19 alae GP Se Fee Ou! ON( 2) 5 f aCeOr Sid) rs 
Lec Sta CLONn TO Leto 2a LOG 


During this time period, Ministerial involvement 
is discussed in terms of: (a) summary dismissal and suspen- 


sion; (b) ordinary dismissals; and (c) designations. 
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Summary Dismissal and Suspension 


From 1921 to 1969, cases of summary dismissal and 
suspension were referred to the Minister for "Ministerial 
fnvVesergatioOn weit o s, Grounds for dismissal, were -1n— 
serted into the legislation. 

159. (1) Any teacher may be suspended or dis- 

missed summarily for gross misconduct, neglect 

Of duaty,,0r for refusal or neglect to obey any 

lawful order of the Board, which shall there- 

upon transmit a written statement of the facts 

to the Minister. 

(2) Any teacher who has been suspended or 

dismissed summarily by the Board, in pursuance 

of the preceding subsection, may within fifteen 

days, appeal to the Minister, who may take evi- 

dence and confirm or reverse the decision of 

the Board and in the case of a reversal he may 

order the reinstatement of the teacher. (R.S.A. 

LOE Ue Cra ys rss 1-5 9e) 
"Suspended" meant "to cause to cease for a time; to forbid a 
Bublbicecliteermerrom performing snis duties or exercising sis 
functions for a more or less definite interval of time" 
(Black's Law Dictionary). Presumably, this allowed time for 
an investigation to take place. "Dismissed" meant "a release 
or discharge from employment" (Black Law Dictionary). 
"Summarily" meant "without delay," "without the formality of 
a full proceeding" (Black's Law Dictionary). Thus, “dis- 
missed summarily" connotes the firing of a teacher without 
the thirty-day notice in writing, subject to section 157 of 
the Revised Statutes of Alberta, 1931, while “suspended” 
connotes a more benevolent removal implying that an inves- 


tigation into the matter may result in reinstatement by the 


school board. The term "gross misconduct" means a 
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"transgression of some established and definite rule of 
actvon,;adas forbiddengact;y.a dereliction tromeduty"™ (Black's 
Law Dictionary). Gross misconduct is normally associated 
with actions coming within the scope of the Criminal Code. 
iNeglect ofsduty Sasi ayteacher,.and. "refusal, on neglect to 
obey any lawful order of the {school} Board carried the same 
interpretations as were given in the Ordinance of 1901. 

in 1937, the termination of contract by the Minister 
was further clarified, and resulted in the following legis- 
lation. 

157a. With the approval of the Lieutenant 

Governor in Council the Minister by notice in 

writing to the teacher and the Board given in 

the manner prescribed in clause (c) of subsec- 

ction (L)viom section 15/7, maysat anytime sum- 

Marily terminate the contract of any teacher 

and any such termination shall be final and 

shall be binding upon the Board and the 

teacher. GRE Gulee (9S eC 4 SAMS ile) 
Thus, this sudden termination could occur at any time during 
the year, and the Minister's decision, subject to Cabinet 
approval, was now stated as being final and binding on both 
parties. 

In 1938, a new section made it clear that any teacher 
summarily terminated could not make application to the Board 
Gfone ferencesrometulcnermeuneari ng CR ese eo BL9S 8, Ces 14S. 0) 

In 1942 section 160, which was renumbered as section 
170, now also dictated that the appeal application was to 
be sent to the Minister by registered mail. 


In 1961, a new subsection--number 350(1) (b)--added 


another cause for suspension. The legislation read as 
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follows: 


350a. (1) Where the board has reasonable 
grounds for believing that 

(a) a teacher has been guilty of gross mis- 
conduct, neglect of duty or refusal or neg- 
Techy cosobeywaelawlul order of the board .slor 
(b) the presence of a teacher is detrimental 
to the well-being of the school for reason of 
mental infirmity, the board may suspend the 
teacher, from the performance of his duties. 
CRS Annet o6 Ip ectt 16% isio2 3) 


Section 350a also stated that a school board must give 


notice of suspension in writing, and that the teacher had 


ten days within which to launch an appeal. 


Now, 


cer; 


(2) The board shall give notice in 
writing to the teacher setting forth the 
reasons for suspension and forthwith trans- 
mit a written statement of the facts to the 
Minister. 

(3) A teacher who is suspended by the 
board may within ten days appeal to the 
Minister. Cite Gr ee Gil morn Les 229) 


according to section 350a, the procedure of the Minis- 


when investigating, was also more detailed. 


(4) The Minister shall 
(a) investigate the matter and confirm or 
reverse the decision of the board, and 
(b) inform the board and the teacher of his 
decision within ten days of the conclusion 
of his investigation. 

(5) Where a teacher is suspended pur- 
Ssuant to clause (b) of subsection (1), the 
Minister may require the teacher to produce 
a certificate from a medical practitioner 
appointed or approved by him, certifying as 
to the teacher's health. 

(6) bEe thewteacherirefuses om fails to 
produce such a certificate, the Minister may 
authorize the board to terminate the con- 
tract of the teacher by giving such period 
of notice as the Minister may direct. 

(7) Where the Minister confirms the 
suspension the board may terminate the sus- 
pension or take action to terminate the 
contract of the teacher in accordance with 
Cis Acts, 
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(8) Where the teacher does not appeal 
to the Minister the board shall make such in- 
vestigation of the circumstances as it deems 
proper and may reinstate the teacher, either 
from the date of Suspension or some other 
date, or may take action to terminate the 
contract of the teacher in accordance with 
Cn SseAct. 

(9) A teacher shall receive his salary 
for the period during which he is under sus- 
pension unless the Minister in his discretion 
and on the application of the board declares 
thew scaleabyeis NOL payable Lor ‘any portion of 
Chee De Oem. oF cme LOOL, Cele Sues) 


Subsection (8) held that the school board was responsible 
to make an investigation into the circumstances of a case 
before terminating a teaching contract. 
In 1962, section 350 was amended and now also gave 
the Minister the power of delegating the investigation of a 
case to another person or persons. It read as follows: 
23. Séction 350 is amended 
(a) (DY sSeriking OUt subsection (2) "and by 
substituting the following: 
(2) The board shall give notice in 
writing to the teacher, which shall state 
the reasons for the dismissal, and shall for- 
ward a copy of the notice to the Minister. 
(DE DVeGerinI NG OWL SUDSeC ELON (4) 5 anus iy 
substituting the following: 
(4) The Minister, or some person or 
persons appointed by him, shall investigate 
the matter, and the Minister shall confirm 


DLereverser tne decision OL the. board. 
(Ro SAO Oz eC TOU, eS 2G) 


The person(s) delegated to investigate would have 
all the powers of investigation that had been bestowed upon 
the Minister. The Minister would now probably act upon the 
Bavice Of NLS Jnvescigator(s) as to whether on not#the™ school 
board's decision would be confirmed or reversed. 


In 1967, the above quoted section 23 underwent a 
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change which combined the legislation of 1961, s.350a deal- 
ing with suspensions, and the legislation of 1962, s.350(2) 
dealing with dismissals. Since 1967 a school board was re- 
quinedubyeleqiskbatron "tor give its ™easons “nimwratiung or 
bothWsuspensionvandtdismissal (R.S.A. 1967, ¢c.297,. s.20). 
There were no further changes to the power of the Minister 


untiwe the elecus latvon of "1970'. 
Ordinary Dismissals 


Basically, the right of appeal from ordinary dismis- 
sals during this time was carried over from section 153 of 
the Ordinance of 1901, in that a teacher did have the right 
Of appeal to the Minister of Education. A 1934 modification 
stated that either party to the dispute or disagreement, 
school board or teacher, could make application to the 
Minister to refer such dispute to the Board of Reference 
GRA eel 4 7 CeO PES LGU), 

In 1941, a further amendment to section 160 was 
made, and read as follows: 

15.(c) by striking out subsection (5) thereof 
and substituting the following: 

(5) Upon any such application being 
made to the Minister the termination or can- 
cellation of the contract or engagement shall 
not take effect until the Minister shall have 
received the report of the Board of Reference 


as to the determination made thereof. GReoeA. 
Loa) = Gs moe) 


Mis clarified the role of the Minister in referring teacher 
appeals in cases of ordinary dismissal, to the Board of 
Reference. In these cases it was not evident that the 


Minister had to be made aware of the findings of any Board 
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of Reference before this finding could take effect. MThus 
the Minister had a duty to oversee the final results in 
cases of ordinary dismissal. Although this provision was 
renumbered in legislation rewritings, it otherwise remained 
unchanged in meaning. 

Pee ee seceromel 7109 elstated) that @theriMinister 
could refer an appeal application to any one of the three 
members of the Board of Reference for investigation (R.S.A. 
POA eC Loreal SS. 9 prs 

In 1955, it was stated that a teacher could not ini- 
tiate a contract termination during a school year unless 
Ministerrals cOnsentuwas Obtained BGR. 6 oA. ee bOsS wc 297, 


SES Al ye. 


In 1962, section 340 was amended to give the Minister 


the power of delegating the investigation of ordinary dis- 
missal cases to another person or persons (R.S.A. 1962, 
c.80, s.22). The person(s) delegated to investigate would 
have all the powers of investigation that had been bestowed 
upon the Minister. The Minister would act upon the advice 
of his investigator(s) as to whether or not the school 
board's decision would be confirmed or reversed. The 


Minister's power remained unchanged until the 1970 legisla- 


tion. 
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Designations 


Not until 1946 was there any legislation for the 
termination of the designation of principal and vice-prin- 
cipal. 


9. The said Act is further amended as to sec- 
tion 178 by striking out the same and by sub- 
stituting therefor the following: 


178. (2) In the event that any teacher is 
designated to be a principal, vice-principal 
Or assistant principal, such designation 
Shall remain in effect unless and until ter- 
minated in the same manner as is provided by 
section 167 for the termination of the con- 
tract of employment or engagement of a 
teacher: 


Provided, however, that notice of termination 
of the employment as principal, vice-princi- 
pal or assistant principal may be separately 
given, in which case the engagement as teacher 
shall not be affected. (Reo. Anes o 4677 C246), 
S_ 9 eiss® 2) 


This was the first legislation which made explicit that al- 
though a person could be relieved of a designation, the per- 
son's contract as a teacher could remain unaffected. Sec- 
tion 167 referred to the time element of giving notice, and 
the means by which notice was to be delivered to the teacher. 
However, it was not stated whether a designee could appeal 
to either the Board of Reference or the Minister. 
In 1949, items from section 167 and the above sec-— 
tion 178(2) were combined into new subsections. 
20. The said Act is further amended as to 
section 178 by striking out subsection (2) 
and by substituting the following: 
(2) If a teacher is designated to be 
principal, vice-principal or assistant prin-— 
GLoakaofmanyeschool, the designation shall 
LenalneaineerteoctsuntLi ss terminatedsbyeculaty 


daye Wnoticesin writing, of a resolution of 
the Board terminating the designation or 
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EHS egEVving-OrecnErly "days notice in wrertcing 
by the designee. 

(3) The notice may only be given on or 
before the 15th day of June to be effective 
in the month of July unless the consent of the 
Minister, to a notice effective at some other 
time, has been obtained. 

(4) If the notice is given to be effec- 
tive in the month of July the person receiving 
the notice, within seven days of the receipt 
of the notice, may request in writing a hear- 
ing before the (school) Board. 

(5) If a hearing is requested, the 
(school) Board, within fourteen days of the 
receipt of the request, shall provide an 
opportunity for the principal, vice-principal 
Or assistant principal, as the case may be, 
to appear before the Board or a committee 
thereof to hear the reasons for the withdrawal 
of the designation and to reply thereto. 

(6) Ep the principal, vice—principal or 
assistant principal is dissatisfied with the 
reasons given, and the Board does not withdraw 
its notice, he may appeal, within seven days, 
to the Minister who shall cause investigation 
to be made and who may in his sole discretion 
confirm the termination or disallow the same. 
Come 4 Oc sO Sie) 


Subsections (2) and (3) were the same as those applying to 
the giving of notice to teachers for termination of contract, 
im~crespect to the timing of notice. Subsection (4) added an 
element previously unlegislated, which was "may request in 
writing a hearing before the Board." Unfortunately, this 
hearing could be requested only if the termination notice 
took place in the month of July. Subsection (5) denotes 
that, if a hearing is requested the school board is under the 
Obligation or the school) Act to extends this form of snacturad 
justice to the designee. This is stated in the words, 
"Shall provide an opportunity." Subsection (6) places the 
designee's right of appeal under Ministerial investigation, 


thus eliminating statutory appeal to the Board of Reference. 
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Since 1962, the Minister could delegate another per- 
son or persons to investigate termination of designation 
CaseSe (hohe e2 C,O0, S.22). Terminations: of designa— 
tion remained within the Minister's domain until 1970. 

Because government files are no longer open, the 
writer cannot make any statement as to the number of appeals 
Nandled by genceMinaster, 1961 to 1970. “Nor cangthe writer, 
therefore, make any generalizations about the types of deci- 
sions given by the Minister on appeals handled by him. 
However, the writer was able to obtain partial documentation 
of eight cases of “Ministerial Investigation" for 1968 to 
1970, inclusive. These findings and the Minister's recom- 
mendation, if it could be found in the filed documents, are 
shown in table form (see Table 2.2). This writer assumes 
that even in cases where the "Minister's Decision" was not 
Found w that, ene Minister would) ins fact carry through nis 


"Investigator's Recommendation." 


Statucory Body Involvement 


Degislactonnom 192) 3L369 


Indications that the legislature thought that at 
least some teacher-trustee disputes might best be dealt with 
by an authority other than just the Minister of Education 
were confirmed by the Revised Statutes of Alberta (1921), 


in that the Minister could appoint a Board of Conciliation. 
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FBoard of Concilzation" 


Tolan DeaWieneverert as imadevto lappeareco stne 
Minister that any disagreement or dispute in 
iMetopinicnwmoLather Minister relates to Ehe 
proper carrying out of the contract entered 
into between the board of trustees and such 
teacher Oreteachers, the Minister may appoint 
a board which shall be known as a "Board of 
Conciliation. to inquire into and investigate 
any such disagreement or dispute, and to make 
such report thereon as is just and reasonable, 
ang ein snes conductuol® suchminvestigationesaid 
board may take evidence under oath or upon 
det UeMa elon, 


Provided, however, that no board of concilia- 

tion shall have power to intervene in connec- 

tion with negotiations between any teacher and 

a school board with respect to any new contract 

Or any extension or amendment or renewal of any 

contract already in existence. 

Gian Ave elo 2 en C4 2) Se 0) 
the, cevelopment Obethis statutory body during the. forty— 
eight year period of 1921 to 1969 is discussed under the fol- 
lowing divisions: (a) Composition; (b) Appeal Procedures 


and Operations; (c) Powers and Duties; and (d) Grounds for 


Termination. 
Composition 


The legislation of 1921 stipulated the composition 
GtLethesBoard of Conciliation ane section. 15) (aj(2)) asi being 
one representative of the teacher, one representative of the 


school trustees, and one chairman who was neither teacher 


nor trustee. 


Noi aee SCA enVeLyecticnsDOard OL COnCLl1 acon 
shall consist of three members, one represent— 
ing the school trustees of the province, one 
representing the school teachers of the pro- 
vince, and the chairman of the board who shall 
be neither trustee nor teacher. 
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(3) The members of a board of conci- 
liation shall receive such remuneration as the 
Lieutenant Governor in Council may determine. 
URES Asm oO? Cea Ore Sea.) 


In the legislation of 1926, the wording was changed 
from "appointment by the Minister" to “appointment by the 
Prevbeiantt Governors ineCOUNnCHlwe (heos ALO OGeuren.® 7 eG, 1O7 (1 le 

In 1934, reference to teacher representation and 
trustee representation was dropped from the legislation. 


Loo. (1) There shall be constituted a Board 
to be known as the Board of Reference to serve 
as sae DOAaraTOLr CONCH atLon Or as san board .oL 
arbitration, as the case may be, consisting of 
not more than three members appointed by the 
Lieutenant Governor in Council. Ga. een ode. 
30 ese) 


Another change was legislated in 1942: 


Syae (9) The Minister may in any case in which 
he thinks it proper to do so, refer any applica- 
tion, dispute or disagreement or determination, 
to any designated member of the Board of Refer- 
ence instead of referring it to the Board; and 
thereupon the member of the Board to whom the 
reference is made shall have the same powers 

and duties as are conferred or imposed by this 
section on the Board in the case of a refer- 
ence to the Board, and subsections (3), (4), 
(5), (6) .and’ (8) shall be construed as if the 
words "a designated member of the Board of 
Reference" had been substituted for the words 
"the Board of Reference" wherever the same 
SCOCULSELNGCrC IN UR tos el tee Cee pore Se ll wran) 


Thus, if the Minister so chose, only one member or two mem- 
bers could constitute the Board of Reference. Since 1960, 
it waS a common practice to have a list of about eight in- 
dividuals, who were acceptable to both the trustees of the 
province and the teachers of the province, from which pros- 
pective members could be selected. Some of these members, 


who were civil court judges, in fact preferred to sit on a 
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Board of Reference by themselves. Legislation in regard to 


composition remained unchanged until 1970. 


Appeal '!Procedures 


Tne ehb92) provisions: said: nothing about the procedures 
to beso! Vowed tbyjiei therm party ito» the wdilspute ain iorder to 
gain a hearing before the Board of Reference. It was not 
Unicie JZ6ntharecthe Leqistation corrected. this situation. 
ihe procedures are discussed under the following divisions: 
(a) Form of Application; (b) Fees; (c) Application Dead- 
lines; (d) Delimitations of Appeal; and (e) Withdrawal of 


Appeal. 


Form of Application. The legislation of 1926 stated 
the following procedure: 


197. (2) When any dispute or disagreement 
arises between a school board and its teacher 
or teachers, either party to the dispute of 
disagreement may make application to the 
Minister to refer such dispute to the Board 
of Reference. 

(SALT suchsapplicatzons Couthe 
Minister shall be accompanied by a full and 
complete statement of the nature of the com- 
pilainteon, dispute, vervired) bya, Statutory 
delcaracioneona tne Pare, OL the party, oc par— 
ties making the said application. 

(4) Upon such receipt the Minister 
shall refer the dispute or disagreement in 
question to the Board of Reference, 

(Re SEA cee 20 pak Cao dye SD) 


A “full and complete statement" was intended to reveal to 
the Board of Reference the alleged grounds for termination. 
In 1932, the above-mentioned subsection (3) was 


amended as to the form of application and notice of applica- 


ton. 
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160. (3) (a) Every such application shall be in 
Wr Ltingsanauwona lieset orth ay fula and complete 
statement of the nature of the complaint or 
dispute which shall be verified by statutory 
declaration on the part or parties making such 
application. 


60 ee a elniesDparly, Making: Ssuchwapplicarion 
shall, at the time of making application to the 
Minister, send to the other party to the dis-— 
pute lors disagreement a notice in writing to the 
effect that the application has been made to 
the Minister in pursuance of this section. 

UR eo. Awe 2 aCe 4) asc lo) 


ASecereosulte@otercne legislation, (the; bodysiearing and routing 
on the dispute as well as the teacher and the school board 


shared a common knowledge of the allegations. The charges 


against the teacher not only had to be substantiated by evi- 


dence properly introduced, but the board had to charge the 


teacher in writing, stating the specific deficiencies. 


Pees men S32, there was! as twenty—dol lan) (S20) fee 
payable upon every application, which could be returned to 
the applicant on recommendation of the Board of Reference 
PR on oie LOS oe 4 See) i. 

In 1934, the fee was raised to twenty-five ($25) 


GGLLarSe@ ORM oN web 64) 2 Cannes 300 6 SS. Gije. bie, 


Application, Deadlines, Slhe tires esleqislated, appii= 


cation deadline was in 1932: 


L6O0ee (3)(ceinevapplication, shall be dela— 

vered to the Minister within ten days after 

the date upon which the dispute or disagree- 
menteshal ehavesarisen. wakes .A. £1992) c234) 
S25) 


Themitenwday limlemronefLingpedl appedie LeCOgnil 7eden sncedeLG 


have disputes settled quickly. 
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Dn L920 echew orme Limit’ wasechanged toe "now leter 
Ciniwacte TentimcayeomVUULYenext Tollowing tieranicing of 
Cee rs pute we Chaow oOo pe Ook 7, S86) ¢ 

In 1942, the previously mentioned subsection 160 
(325(3) Of 1932 was changed to having the application sent by 
registered mail to the Minister, rather than simply being 
delivered to the Minister. At this time section 160 was 
also renumbered to section 171. 

In 1949, the deadline for the receipt of application 
was moved to "June 30 and within twenty days of the receipt 
of notice of termination or the arising of the dispute, as 
Cnemcases Mayvebe  wnhwo. Ae LO49, Grou Sel 7 )ke 

These numerous amendments suggest that administra- 
tive difficulties for processing of the applications probably 


were considerable. 


De bimetaclons OFenppeal a.) In 1935) ea newrsubsection 
was added to section 160, denoting the inapplicability of 
appeals where agreements were terminated in July. 


(9) Where an agreement of engagement between 
a teacher and a (school) Board is terminated 
lew? gah inkenenMelc) (ape “heeVidiliaie? (our isvene Rkigh ielglay suevehele’ (ope 
July, there shall be no reference to the Board 
of Reference in respect to any dispute or dis- 
agreement arising with reference thereto, and 
nNOthing tus tits section, shallvatfect the rrgnt 
Shree cnet partys LOsSUCIMaleagLecmen Us lOmtel— 
minate the same by a notice which takes effect 
in the month of July. CRS. Laie lt Ss ONG ee epee) 


This amendment appears to be contrary to teacher tenure pro- 
tection. It would seem that this would give school boards a 


wholesale license to dismiss teachers in July, without having 
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COS justi fyeaereasonablegneed> for) thesdismissaleaeThis in 
turn indirectly limited the powers of the Board of Reference 
ine thaty 1tycouldynota question any, dismissals, taking place in 
the month of July. 

In 1938, another new subsection was added to section 
160). Once agaimectaritying the limitation Cfcappeal , 


6. ) (OMmepyeandingeat the end of the section 
the following new subsection. 

(10) None of the provisions of this 
section shall apply in any case where the 
contract of any teacher has been terminated 
with the approval in writing of the Minister. 
URS eh eG rane ais, 1S 0) 


This would relate to summary dismissals which were strictly 
within the competence of the Minister. 

In 1962, delimitations of appeal to the Minister 
also specified that: 


2A (2) No application shall be made: 

(a) where the contract has been terminated 
wie Enemapproval,, inewreLting,, obyihe 
Minister, 

(b) Where the contract has been in effect 
for less than twelve months, or 

(c) Where the teacher has been summarily 
dismissed pursuant to section 350. 

Gheor A wel wb 7ecc J80elgse 24) 


Now the legislation clearly set out who in fact did have a 


right of appeal to the Board of Reference. 


Withdrawal of Appeal. In 1954, a new provision was 
made for the withdrawal of an application to the Board of 


Reference. 


B5las) ple spriom to thesinvestigacion OLvaydis— 
pute by the Board of Reference the party making 
Appl Pcation,~ on his agent, ‘requests: of the 
Minister that the application be withdrawn, the 
Minister 
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(a) eshallenomereter) the) disputes toathesBoard, 
or 

(b) af the application has already been re- 
ferred to the Board, shall advise the Board 
of the withdrawal, and no hearing or investi- 
gation shall be required. 


Obviously, many "out of court" settlements eliminated the 


need for hearings. 
Power and Duties 


In i920, asnew subsection number i5la stated the 
powers,and dutztes,ot! the “Board of=Goneiliation.” 


iS bape jee: wethe Manzster may appointea 
board which shall be known as a "Board of 
Concaliacion “ito ingurrevintoyandsanvestigate 
any such disagreement or dispute, and to make 
such report thereon as is just and reasonable, 
and in the conduct of such investigation said 
board may take evidence under oath or upon 
affirmation. 


Provided, however, that no board of concilia- 
tion shall have power to intervene in connec- 
tion with negotiations between any teacher 
and a school board with respect to any new 
contract or any extension or amendment or 
renewal of any contract already in existence. 
URincy Nie ig CAS ees li) 


The powers involved investigating only cases of dispute in 
Phemucarcying OUt Of «the contract and thes takinguor evi 
dence under oath." It was also the Board's duty to make a 
report on the matter, which was to be "just and reasonable." 
In 1926, the duties were further clarified. It was 

now empowered to institute the type of investigation it 
thought necessary in each appeal case. 

Uo7.) (4)eUponerecerpt of suchVvapp lication 

the Minister shall refer to dispute or dis- 

agreement in question to the Board of Refer- 


ence, which shall institute such investiga— 
tions as may seem to be warranted and 
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necessary, and shall deliver a report of its 
findings to the Minister, who shall transmit 
a copy of the same to the several parties to 
the dispute or disagreement. 

(5) The Board of Reference shall have 
power alsoutopact as a board of arbitration, 
upon the request of both parties to any dispute 
between any board of trustees and its teacher 
or teachers, and when so acting the Board of 
Reference may, for the purpose ‘of procuring 
the attendance of any person as a witness at 
such arbitration, serve such person with a 
notice requiring him to attend thereon, which 
notice shall be served in the same way and 
have the same effect as a notice requiring 
the attendance of a witness and the produc- 
tion by him of documents at the hearing or 
ELlaleOceant action, bul no Such» personushall 
be compelled under any such notice to produce 
any document which he could not be compelled 
Con pEOdUCeG™On SLUNG trial” ot-an accion ,7 and 
the award of the board in such cases shall 
be binding upon both parties and have the 
same force and effect as an award made un- 
der THE ARBITRATION ACT. 

(6) The Board of Reference shall have 
power also to deal with such matters as may 
be referred to it from time to time, by the 
BLeucenant Governor an* Councrie) (R.S.As, 
oe Otc Ona ees oo) 


More power was given in regards to the procuring of wit- 
nesses. Subsection (5) denoted that the Board of Reference 
continued to have functions of merely investigating and re- 
porting on disputes, without any power to make rulings as 
to the settlements when it was not acting as a board of 
arbitration. Also, nowhere does the legislation define 
"such other matters," as referred to in subsection (6). 

In 1927, the Board was given powers of inquiry in 
accordance to the Public Inquiries Act, which read as 


follows: 


a7. (a) to force the attendance of witnesses, 


and 
(b) to compel them to give evidence, as is 
vested in *a court of ‘record in’ civil cases. 
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Thus the legislation implied the need for regular court pro- 
cedures in any Board of Reference investigation. The legis- 
lation in the School Act, referring to the Public Inquiries 
Acta read. ase foliows: 

356. For the purpose of investigating a dis- 

pute or disagreement referred to it, the Board 

Of Reference shall have all the powers of a 

commissioner appointed under THE PUBLIC IN- 

OULRTE SSAC TAR Onn. 19557 °Cl297., 0S e550) 
Section 356 referred to the "attendance of witnesses at 
Board of Reference hearing" as side-noted in the School Act. 

In 1931, an amendment to section 160 stated that the 

Board of Reference awards “shall be binding upon both par- 
bves.. 

160. (5) The Board of Reference shall have 

DOWerwalSOgtO acto .as a DOardvoL arbitration, 

upon the request of both parties to any dis- 

pute between any Board of Trustees and its 

teacher or teachers, and the award of the 

Board in such cases shall be binding upon both 

parties, and have the same force and effect as 

an award made under THE ARBITRATION ACT. 

(Race 2S LAC Sane OOS) 
The Board of Reference now had power not only to investigate 
disputes, but also to settle them. This amendment did not 
go into effect until 1934 because there was much discourse 
dubingsthisepem.oad as tosywhether or not steacherseshould@in 
fact have such tenure protection as was now vested within 
the Board of Reference powers. Now, the Board to which the 
teachers appealed was able to require the school board seek- 
ing to dismiss the teacher to accept the Board of Reference 
decision. 


In 1941, clauses giving the Board power to serve 


"ag a board of conciliation or a board of arbitration" were 
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Struck Outs (RagwA we 4a 'c.35, sol5h as Since: tts, powers with 
respect to compelling the attendance of witnesses were no 
longer dependent on-its functioning in either of these 
capacities, section 15 was no longer needed. However, its 
powersewe resnow elimitredsuby restricting it ta. disputes “with 
respectata  themtermminat ion -onr.cancelilattion .of.a contract” 
(Reo Ane. SA beer, 2S. 15 )s: 

Although the legislation specifying powers and 
duties of the Board of Reference was renumbered and amended 
for word clarity--several times--these basic powers and 


duties were not altered in any way until 1970. 
Grounds for Termination 


In 1931, a definite procedure for contract termina- 
tion was beginning to emerge in the format of allowable 
"dateRols termination’ *(R.S.As 19317 6.327.552.1157). .4 Suitable 
TTOLMeGLaterminarlonanotice” emerged tn 1932. (R.S A. 1932; 
eyo4nos oye. Se bengthaocofsrequiredanoticey for, termination 
was legislated at 30 days in 1942 (R.S.A. 1942, c.175, 

Sela /)sesSlowly,. 1t)wasSerecognazedsthat) teacher, contract 
terminations could be overturned if school boards failed to 
respect such statutory requirements. Actual grounds for 
termination fall under the following categories: (a) or- 
dinary terminations; (b) terminations because of age; and 


(c) terminations dictated by a probationary period. 
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Ordindgrye= terminations. In 1934, the Jegislacure 


amended section 160 and stated four reasons for allowing 
teacher contract termination by the school board: 


9. (6) Where the dispute or disagreement be- 
tween a Board of Trustees and a teacher is with 
reference to the termination of any agreement, 
if the Board of Reference is satisfied that the 
Board of Trustees in terminating the agreement 
did not act as reasonable persons should act in 
the discharge of their duties as trustees, and 
that the agreement was not terminated because 
of the misconduct or inefficiency of the teach- 
er, Or by reason Of anything in the mode of 
liste, character or disposition of the teacher 
detrimental to the proper and efficient conduct 
of the school for which the trustees are res- 
ponsible, or by reason of the financial neces- 
SUTGLessOLreCUrcciunis tances: Om eherorStrice, fOr LOE 
the reason that the termination of the agree- 
ment is conducive to the general welfare of the 
district and the betterment of the educational 
welfare of the district and the betterment of 
the educational facilities therein, the Board 
of Reference shall disallow the action of the 
Board of Trustees, otherwise it shall confirm 
the said action, and upon the delivery by the 
Board of Reference of its findings to the 
Minister, those findings shall be binding and 
conclusive upon the Board of Trustees and the 
teacher. CReotARt Oat oe sO es seo, SS. 6) 


The Board of Reference was now limited as to grounds for 
dismissal, and had to base its decisions accordingly. The 
term "reasonable persons" of course delimited the actions of 
thems cnoo WibodLaawe Thee mrscOnduch, OF i1nebia ciency ob sthe 
teacher referred to both the teacher's character and morals, 
and the teacher"s professional capabilities. ‘Financial 
necessities" of the district made allowance for teaching 
positions that were no longer required and were thus no 
longer feasible to finance within the district. This also 
enabled school boards to fire a teacher and hire another at 


a lesser salary. The "betterment of educational facilities 


ws ‘et a 
: , 


= 


‘> 


, 
See G33 nT 


a 
| 
> 
e 
_ 
- 
oo 
2 = 
ae 
- 
— 7 
e 
7 


4 
os 
a! 
a 
2 
i, 
oJ 
* 
Fs) 


e - 

. 7 aa <a 7 

+ ‘fied pte TR BESRNPesA: re? eT + 
: oe ? 4 JAS C As b) eT ‘. j y Re 


i 
a 
ve 
o 
t 
i“ 
2 
a oa om 
¢ tf 
ve 
tt 
q 
By 
é 
SJ] 
q 
>. -% " | 


sok 


( i) Se wetelgedsi> 12 * 
® ; uc 
"79 > bs <_" j % { = 
5 leh jt. ae 
pa Ta GF fo, POsSST Ey] 
€ a4 ner sen att. 4°! 
; ' ; ‘ * 
v - J j 4 
5 } | @ 
sr-orret46e eile to fate 
» 
a4 +b 4 ee Ba) SS G14 4, 
( p pre «4 acl 28 *)* } ae! 
. { os ¢ “ fe« , 
i é ‘ 9 af 4 
iM ~ 
c i] ‘ t a ¥ es as | bell é 4 
° y s : 
‘ ina eT oi 5 | . ben! 9 r ~~ . ? 
® eeooGlry ? } ans { 
7 @ - 
oe a ae 9 oe © w q i 4 fF 
- 
= 
, : ac RATA l Voy ow cute 


7 i ; 
Ag: 4 wanes 46:94 


- . = Rr is 
leyvom tine 3etatAndo a S serio: is 


tadennate* 
ae : 7 : ~ : 
ewe -T ie meee 


39 


therein" made allowance for the consolidation of school dis- 
tricts, rural high schools, and the transporting of students 
to these consolidated high schools. School boards now had 
to justify their terminations on one or more of these four 
specific reasons, and were requested to act "as reasonable 
persons should act in the discharge of their duties as trus- 
tees." This legislation remains in practise to this very 


day. 


Termination Because of Age. Not until 1944 was 
there any legislative reference for termination of contract 
by reason of age. 

ll. The said Act is further amended by adding 
immediately after section 166 the following 
new section: 
166a. Every contract of employment and every 
engagement of a teacher shall terminate on the 
next following last day of the June term after 
the attainment by the teacher of the age of 
sixty-five years, provided that any board may 
retain the services of a teacher after such 
termination, and any teacher whose services 
are so retained shall be deemed to be a tem- 
porarnves teacher: (RB. ScAs. 19445>.c.'46, 5.14) 
Although this new section has been renumbered many times, it 


is still in effect today. 


Termination Dictated by a Probationary Period. For 
a long time, Alberta legislation recognized the principle of 
a “probationary period" by excluding from the benefit of its 
tenure legislation teachers whose contracts had not been in 
effect for a minimum period of time. Until 1956, any teacher 
in Alberta, excluding those who had been summarily dismissed 


or suspended, and those for whom written Ministerial consent 
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Was gotten for contract terminations, had the right of 
appeal to the Board of Reference. In 1956, an amendment 
forbade appeal when the teacher's contract had been in 
Seber Of mesocmeiatetwelve. MONTHS (Rlo.A.. 195605. °C.49 05. 50 )m 
In practice, this meant and still means that some teachers 
may be on probation for more than one year, if they have a 
temporary contract of employment which may be given for a 
definite amount of time, up to twelve months. It also 
means that every teacher was, and still is, on probation 
throughout the first year of his service with any school 
board, since he had no right of appeal to the Board of 


Reference against termination of contract. 


Summary 


PCOmell 0S COM Lo 2 See LEONns Loo -OLetier oCnOOl ACG 
allowed any teacher who had been either suspended or dis- 
missed by a school board to appeal to the Minister of Educa- 
tion. It was the duty of the Minister to either confirm or 
reverse the school board's order. 

During the 48-year statutory time frame of 1921 to 
1969, the Minister investigated cases of summary dismissals 
and suspensions, and from 1949 also investigated termination 
of designation cases. Either party to the dispute, school 
board or teacher, could make application to the Minister or, 
in the cases of ordinary dismissal, could refer the dispute 
to the Board of Reference. When an ordinary dismissal 


application was before the Minister, the termination of the 
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CONntLLactcecOuLdgnotetoke ehfoct ntil thesmMiniveter ada re 
ceived the decision of the Board of Reference. In 1962, 
the role of investigation became a job that the Minister 
‘could delegate in all appeal instances. The delegated par- 
ties enjoyed the same investigatory powers as were origin- 
ally given to the -Minister. “(See "Table" 2°73" forysummary of 
legislation.) 

During the same 48-year period of 1921 to 1969, 
statutory body involvement occurred in cases of ordinary 
dismissal. Since 1942, the statutory body was referred to 
as the Board of Reference. 

The 1921 legislation allowed for the composition of 
the Board to be one representative of the teachers, one re- 
presentative of the school trustees, and one chairman who 
was neither teacher nor trustee. The 1934 legislation 
Simply made reference to a board consisting of not more than 
three members. In 1942, the legislation allowed the Minis- 
ter to refer applications to any one designated member of 
the Board of Reference, if the Minister chose to do so. 

Not until 1926 was there any direction in the legis- 
lation as to the procedure to be followed in gaining an 
appeal hearing before the Board. Over the forty-five year 
period, specifications were legislated as to the written 
form and delivery of application, fees of application, and 
allowable deadline dates for termination dates to be given 
by the school boards. Briefly, the notice of termination 
was to be given thirty days in advance of taking effect. 


The notice was to be a full and complete written statement 
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Table “273 


Legislation Re: Minister's Role 
1905 -1969 


eee 


| oe Summary Dismissals | 
Year |Ordinary Dismissals and Suspensions Designations 


2905.4 ¢S.153)— appeal to 
Commissioner 
Uo LOwe CS. 5S appeal sto 
Minister 
IESE (s.159) - appeals 
only to Minister 
rood (32159) —serounds 


for dismissal: 
gross misconduct, 
neglect of duty; 
refusal/neglect to 
obey lawful order 
of school beard 
(s.159) - appeal 
filed within 15 
days of dispute 


£934 |(s-160) ~ either 
party to dispute may 
appeal to Board of 


Reference 
ibe heyy (s.157(a)) - sum- 
mary dismissal may 
occur at any time 
1938 Us 5.9°Ca) .).*—=noe 


appeal to Board of 
Reference if sum- 
marily terminated 


1941 }|}(s.160) - Minister 
must know findings 
of Board of Refer- 
ence before findings 
can take effect 


1942 |(ssl71 (a) )\— Minis— | (s.160 becomes 
ten maytrefer appli=—|'s.170) = applica-— 
cation to any ONE Cron sent to Min s- 
member of B. of R. ter by registered 
mail 


Conted. 
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Pable ray. 3 (cont'd) 


Summary Dismissals 
and Suspensions 


Year ; Ordinary Dismissals Designations 


(s.178) - de- 
Signa tironmce 
be terminated 
in same manner 
aPSecon tract. of 
employment 

- termination 
of designation 
and termina- 
tion of em- 
ployment may 
be separately 
given 


TQ49 (seh78): -—-af= 
ter appeal to 
school board, 
designee may 
appeal to 
Minister; 
Minister has 
sole discre- 


tron 
#9O550)'(st3 40) Getno steacher 
can terminate con- 
tract tduring@school 
year without Minis- 
terial approval 
LS Gt (s.350a) - notice 
of suspension must 
be given in writing 
- 10 days to appeal 
to Minister 
(a2 50) 1) 86Gb) a = 
teacher may be 
dismissed for rea- 
son of mental in- 
iene hain ea 
1962 | (s.350) = Minister (s.350) -— Minister | (s.350) - 
may delegate inves- |may delegate inves-/Minister may 
tigabvonm tigations delegate in- 
(s.350)) = school vestigation 


board shall give 
NOvLCematie Wink tba 
to teacher for 
dismissal 
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stating at least one of four legislated reasons for termina- 
tion. Also, legislative allowance was made for the with- 
drawal of hearing applications because many "out of court" 
settlements were being reached. No application to the 

Board of Reference could be made where: (a) the contract 
was terminated with the approval in writing of the Minister; 
toiechebcontract had beenuin effect.for. less than stwelve 
months; or (c) the teacher had been summarily dismissed pur- 
suantatossectaon’ 350. 

Since 1921, the Board had the power to take evidence 
under oath. This power was later enhanced by the ability to 
force the attendance of witnesses, and to compel witnesses 
to given evidence. It was the Board's duty to make an in- 
vestigation into a dispute assigned to it and to make a re- 
port on the matter which was "just and reasonable." Since 
1934, the Board had the power to award decisions which would 
be binding on both parties to. a dispute. The Board also had 
as its duty the necessity to test termination cases against 
the four legislated reasons for termination, and against 
whether or not a school board acted as "reasonable persons" 
inetene discharging Of avteacher. 

Teachers whose contracts had not been in effect for 
asilinimunm periodsoL tine Could not appeal to =the Board oL 
Reference, because contract termination was automatic by 
statute, on the date upon which the contract stated termina- 
tion. Since 1944, teachers reaching 65 years of age had 
their continuous contracts expire automatically, and could 


not seek appeal before the Board of Reference. Teachers 
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relieved of designations had the right of appeal directly to 
the Minister, and not to the Board of Reference. (See 
Table 2.4 for summary of legislation.) 

In) each decade, the trend was for more clarity and 
detav i in wuchematters as: (a) the composition of the 
Board; (b) the appeal procedures to be followed by both the 
school board and the teacher; (c) the powers and duties of 
the Board; and (d) the possible grounds for dismissal from 


contracts of employment and designation. 
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CHARTER VLLL 


LEGISLATION OF 1970 -1982: 
ONLY STATUTORY BODY INVOLVEMENT 


Introduction 


All appeals to the Minister were dropped in 1970, 
and since then all appeals have been referred to the Board 
of Reference. Chapter III discusses this twelve-year period 
under the following headings: (a) The Role of the School 
Board in Contract Terminations; and Remedies Against Wrong- 
ful Dismissal by School Boards; and (b) The Role of the Board 
of Reference in Contract Terminations; and Remedies Against 


Board of Reference Decisions. 


Role of the School Board 
in*Contract’ Terminations 


Power to Terminate 


Contract Terminations 


Section 77(2) states that "a contract of employment 
between a board and a teacher may be terminated by mutual 
CONScHE Le UR Sean LOO, ecm 29 yes sis) % 

Sectioness(iji(a) @6explicitly states*thac a board may 
terminate a contract of employment with a teacher, providing 
that the notice of termination is given at least 30 days 


prior to the effective day of termination (R.S.A. 1970, 


Syl 
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Ceneo S78 )a 
Designation Termination 


section /8(1)(b) states that’a board may terminate a 
designation of a teacher made pursuant to section 82, pro- 
Vidingd thatetlesniotice of termination is given at. least 30 
days prior to the effective date of termination. Section 
78(4) reads, "A notice of termination of a designation or 
the termination thereof does not terminate a contract of em- 


DLoyments (Rota e lod Ost Cr 329%. Se7s)e 


Suspensions 


SeCELOns /secnunciates the school board's right in 


suspending a teacher. 


78. (3) A board may suspend from his duties 
any teacher who has been served with a notice 
of termination of a contract or of a designa- 
Lon’. 

(5) A teacher who has been suspended is 
entitled to receive pay until the effective 
date of termination. (Res sO nee oa UPA G25, 
Sto veel ou Clo, Sele e976 C.O4, Se Ch) } 


Part-time Contracts, Temporary Contracts, 


Probationary Period Contracts, and Ter- 


mination Because of Age 


Section 76.01 defines the part-time contract situa- 


tion: 


76.01 (1) A board may employ a teacher under 
contract for a period that includes all the 
teaching days in a school year to teach on a 
part-time basis and be paid only for the time 
that he teaches. 

(2) Where the board employes a teacher 
under this section, the board may, unless that 
teacher's contract provides otherwise, vary 
the amoung of time that the teacher is required 
to teach in the subsequent semester or school 


year. 
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(3) Where a board, under subsection (2), 
varies the amount of time that a teacher is re- 
quired to teach and the teacher does not agree 
to teach for that amount of time, the board may 
CerMiImatewurateteacher Ss Contract Of employment. 
Chop or enorme ee Ss. 2)(5))) 


Section, (6.1(3) states the termination clause for a 
contract of temporary employment. 


76.1 (3) Notwithstanding, anything contained 
ime astemporary Contract, a party “to that con 
EractimMay rerminateechat contract by giving sto 
tie Other pantyror the contract 30 days" writ— 
Cen notice OL such termination. Gresik EESTI 
CHO eee Oe te pe CT Oa eS ty oa aa eS nO.) 


Section 76.2 deals with the one year contract, which 
also is referred to as the "probationary year" contract. 


76.2 (1) A board may employ a teacher for a 
complete school year under a contract that 
terminates at the conclusion of that school 
year where that teacher 

(a) was not employed by that board as a teach- 
er in the previous year, 

(b) was employed by that board in the previous 
year under section 89 or under a contract re- 
EGrredeton in SeCCELOn 7 0.17. OL 

(c) was employed by that board in the previous 
year under a contract that terminated under 
Sectloniea/ atc). 

(2) For the purpose of subsection (1), a 
teacher employed under section 76.01 is deemed 
to have been employed by the board for a com- 
plete school year when at the conclusion of a 
school year the total amount of time that the 
teacher has taught for the Board is at least 
equal to the amount of time the teacher would 
be required to teach in a complete school year 
if he had been employed by the board to teach 
on a full-time basis. (Reo here 10), cee Zor 
Ser OS a eC Aer) ee Tp aC. ae pes. Ome lrGrs 
Creal 2) es eenGO) es LO 1OneiCL.Go pS. 13.) 


Lomi S.worthenoting that betore thesl G70; revision.of the 
School Act, teachers did have a probationary year legislated. 
Since the 1970 Act dispensed with probation, many school 


boards in Alberta have made significant use of the one-year 
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contract provisionsremaining am the statutes. Thus, the 
school board is able to receive the work of the teacher, and 
evaluate the same during the temporary contract period. The 
net effect ys) thessame as if there still existed) a proba— 
tionary year. Section 76.2 does, however, limit the continu- 
ation of one-year contracts to not more than two, because at 
the-end of the second year the contract must either be made 
continuous, or terminated altogether. 
Section 77 refers to contract termination because of 

age. 

77. (1) A contract of employment between a 

board and a teacher automatically terminates 

Coon ecic slast davylot the ischooljvear TE uthe 

teacher has attained 65 years of age. (R.S.A. 
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Procedure to be Employed in Termination 


Contract Termination 


As previcusly mentioned, section 78(1) states that 

30 days' notice must be given by the school board. Section 
Lol Staltesrand snOLLCeG.OL termination Of,a contract) of 7em— 
ployment... . Shall specify the reasons for the termination 
and in each case the board shall act reasonably" (R.S.A. 
Cacao eS wc eerie eT a SeCL LONG meotaLes.. 

SU eon eCUMNCCESGCGULONG Aly SUDSGECL LOM ae )i, 

nO nNOtice Of termination of avcontract OLTemn— 

ployment may be given by a board or a teacher 

(a) in the 30 days preceding, or 

(ob) Sauring 


a vacation period of 14 or more days duration. 
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Designation Termination 


sections (lL) stating that 30 days" motice must) be 

given by a school board, applies to designation terminations 
LOOmmSeC CLONMAD Ue SLALGS a notice. Gta cernindtlOn. sae 
of a designation shall specify the reasons for the termina-— 
tion and in each case the board shall act reasonably" (R.S.A. 
EO Cw 24 eon oO eee DeCULON / 8 4).noOInteS Outre thateuaenotl ce 
of termination of a designation or the termination thereof 
does not terminate a contract of employment” (R.S.A019/0, 
ee dae Sen Oa PO eis ter S .y) Vien 7G me Crs aye td.) ) eee eC OLOn 
81, quoted above, also applies to designation cases in that 
termination notices may not be given either in the 30 days 
preceding, or during, a vacation period of 14 or more days 
(Reo e A Boy OC oe ro eee” LT On o>) == nowevern, States: 

83. (1) A teacher on receipt of a termination 

of designation may terminate his contract of 

employment by giving 30 days' notice in writ- 


Migeeco shel board winotwwi thstandingesection sie 
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Suspensions 


Section 78(5) states that "a teacher who has been 
suspended is entitled to receive pay until the effective date 
SRL eTINi Nats Oe Ro Ae LO) Ope. 3295S Oe od pC. Os pans eels 
Pomc OA omit (ioe CULON. (Sm iSmmOLerSpeciln Cras tOmLIC 
procedure to be followed. 

79. (2) The board shall ue 

(a) give notice of the suspension in writing 
to the teacher specifying therein the reasons 
for the suspension, and 


(b) forward a copy of the notice of suspension 
together with a written statement of the facts 
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alleged to the Minister. 

(7) Where the Board of Reference confirms 
the suspension the board may terminate the sus- 
pension or terminate the contract of employment 
of the teacher. 

(8) Where the teacher does not appeal to 
the Minister, the board shall make an investiga- 
tion of the circumstances and may reinstate the 
teacher. 

(9) A teacher shall be paid his salary 
until his contract of employment is terminated 
in accordance with this Act. 

GR we mo Orc 205 iste] esr 9 Fed coe 100 etse 8) 


Subsection (8) makes it clear that a school board may choose 
not to terminate the contract of employment of the teacher. 
Presumably, the teacher, could be reinstated in either the 
position from which he was suspended, or transferred to ano- 
Ehemavceaching position: 


Pauc=time Contyacts, Temporary Contracts, 
Probationary Period Contracts; and Ter— 


re te ne 


Mination Because of Age 


Section 76.01(3) states that a board may terminate 
a part-time teaching contract if the teacher does not agree 
to teach for the amount of time that the board requires each 
semester or school year. No other procedure is noted 
(Reo. Aieeeo ACi ome") si 2i5)) ie 

In regard to the temporary contract, section 76-1 
dictates: 


16ers Perce MDOLTaLyeCONLrACtMentLCLCOm tM LOgun 
der section (1) 
Cay shat | be i Writing, 
(b) shall specify the date upon which the teach- 
er commences employment with: the board, and 
(c) terminates 
(cis) on June 30 immediately following the 
commencement date specified in the 
temporary contract, or 
(ii) upon such date as may be provided for 
in the temporary contract, 
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whichever occurs first. 

(3) Notwithstanding anything contained in 
a Temporal veconLEaCt, a party to that contract 
Maye cCermInatewthaw Contract by "giving cor the 
Other partvetcoecnie contract 30) days = noticesof 
SUCu Meio Pole UR. Oo .At0L9 7 Ot, oo Or ee Gs 
OT 2m Ameen J ohg. «CY a De SON) 

In regard to the one-year, or probationary contract, 
section 76.2(1) previously quoted, provision is made for con- 
tracts that terminate at the conclusion of the school year. 
Thus, no other procedure is necessary. 

Seccioney MU) (Cc), previously quoted, dictates that. a 
teaching contract automatically terminates on the last day 


of the school year in which the teacher has attained 65 years 


of age. 
GroundssLOLylermination 


Contract Termination 


The only reference to possible grounds for termina- 
ElOmeOreCOnLrTaAGtm Se Lie Se Ck Lolium oli )r. 
Vie 6 G2 eeAenots cerOot terminalvon Of sasCOntLract 
of employment or of a designation shall specify 
the reasons for the termination and in each 
case the board shall act reasonably. (R.S.A. 
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Designation Termination 
The only reference to possible grounds for termina- 


tion of designation is quoted above in section 78(2). 
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Suspensions 


Section 79(1) elaborates on possible grounds for 
suspension. 


79. (1) Where a board has reasonable grounds 
for believing that 

(a) a teacher has been guilty of gross miscon- 
duct, neglect of duty or refusal or neglect to 
Obey a lawful order of the board, or 

(b) the presence of a teacher is detrimental 
to the well being of the school for reason of 
mental infirmity, 

The board may suspend the teacher from perfor- 
mance of his duties. 


Part-time Contracts, Temporary Contracts, 
Probationary Period Contracts, and Ter- 


Mination Because of Age 


Section 76.01(3) states that a board may terminate a 
part-time contract on grounds that a teacher does not agree 
to teach the amount of time specified in the contract. 

Section 76.1(2) states that a temporary contract can 
terminate solely because of the stated date of termination 
in the contract. Section 76.1(3) further states that either 
party to a temporary contract may terminate it by giving 30 
days' written notice of such termination. 

One-year contracts, by virtue of section 76.2(1) 
terminate automatically at the end of the school year. 

Since the mandatory legislated age for retirement is 
65 years, no other grounds for termination of employment 


need be present. 
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Remedies Against Wrongful Dismissal 
by the School Board 


Private Law Remedies 


The private law remedies of declaration, injunction 
and damages are traditionally the weapons of ordinary citi- 
zens in their battles with each other. 

If an aggrieved individual seeks redress through the 
courts in the form of a declaration, the outcome would be a 
statement by the court declaring what the law is. A declara- 
tory judgement may be used to make a simple declaration of 
the applicant's legal position. 

An injunction is a prohibitive order directed to a 
party defendant in the action, forbidding the defendant to 
dG some action that iS unjust, inequitable, or injurious to 
the plaintiff. This court order may also address the defen- 
dant and require the defendant to do some particular act. 
For example, a school board may be addressed to reinstate a 
teacher into his contract of employment. Thus, an injunc- 
tion may be mandatory or prohibitory. 

If an aggrieved individual is not satisfied with 
simply overturning an unjust action, but also desires mone- 
tary compensation for the loss he has suffered in the in- 
terim, he would then seek reprisal through damages. The 
liability of the defendant would be determined in accordance 
with the principles of common law, in this case breach of 


employment contract. 


However, tf 4 Civil dispute arose betweenwra teacher 
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and a school board, a court would say that its jurisdiction 
to award damages for lack of reasonable notice has been taken 
away by operation of statute (Kerans, 1976:6). Section 

78(1) of the School Act allows a school board to terminate a 
contract of employment with a teacher on thirty days' notice. 
According to Judge Kerans, at common law this would probably 
not be considered a reasonable period. The scheme of the 
School Act with regard to teacher job security must be under- 
stood in the context of the law of employment, sometimes 
called the law of master and servant (Kerans, 1972:4). In 
the master and servant relationship the employer may ter- 
Minate by notice, providing that the period of notice is 
reasonable. What constitutes reasonable notice depends upon 
the circumstances of the case, including the nature of em- 
ployment, the length of service the employee has given, and 
the length of the contract of employment. Also, the level 
of existing opportunities for an employee to gain new em- 
ployment is a factor to be considered in giving notice. If 
reasonable notice is not given, money damages may be awarded. 
In common law, no reason need be given for termination by 
notice, providing that the period of notice is adequate. In 
some cases at common law, the employer may also terminate 
summarily, without notice, where “cause” exists. "Cause" 
describes conduct of gross dereliction of duty by the em- 
ployee, which no reasonable employer need put up with. The 
cause need not be told the employee, but must be made out in 


court if the employer is questioned. Also, the School Act 
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does not make a distinction between summary termination and 
termination withpduesnotice. It providesfonly] for termina-— 
tion by a sort,of notice created by statute.) To some ex- 
tent, the termination procedures at common law have been 


replaced by a statutory procedure. 


Statutory Review 


This method of obtaining redress through the courts 
PS ONLY avaliable: tt conterreda by statute. The Alberta 
School Act does not confer statutory review, thus this 


avenue of redress is’ not available to teachers. 


Statutory Appeal 
This method of redress is a purely statutory remedy. 


Section, S5?or thes Al bertasSchoolmAct! does: grant the right of 


appeal to a statutory tribunal called the Board of Reference. 


Both school boards and teachers may appeal to this tribunal. 


Rolesoteche  boardeot 
Reference in Contract Terminations 


Right of Appeal by Affected Parties 


ContractelerminatLons 


Inerecaraeto am termination Of aateaching Contract, 
either the school board or the teacher may appeal to the 


Minister who will refer the matter to the Board of Refer- 


ence. 
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steps (1) Where a disagreement arises between 
a board and a teacher with respect 

(a) to a termination of a contract of employ- 
ment, or 

(c) to the refusal of a board to give an 
approval pursuant to section 80, subsection 
2 

a board or teacher may appeal to the Minister 
who shall refer the appeal to the Board of 
Reference. CReo. Abel 9-70 jet 2ORt ous 5 perss .1) 


Section 380%" stibsection “(2)* reads ‘as follows: 


80. (2) Where a teacher has terminated his 
contract of employment with a board before 
rendering any service under the contract, no 
other board shall employ the teacher unless 
the prior approval of the board with which 
the teacher's contract was terminated, is ob- 
tained. CR SSCA 1970 Ge 329). 1S.580) 


The Minister's involvement is merely administrative. 
However, a termination of contract taken under sec- 
tion 83(1) prohibits an appeal to the Board of Reference. 


83. (1) A teacher on receipt of a termina- 
tion of designation may terminate his contract 
of employment by giving 30 days' notice in 
writing to the board, not withstanding section 


oHk 
(2) No appeal may be made from a termina- 


GLON Ot a contract sto ithe (Board .of «References, 
if the contract of employment is terminated 
pursuantesoesubsectionetlLjes Ethos Aw LOO! 
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Section 81 refers to the negation of giving a notice of ter- 
mination in the 30 days preceding a vacation period of 14 
or more days" duration. 
Section 85(2) permits the withdrawal of an appeal in 
amcenminat1on of ecOntractes1tuation. 
85. (2) An appeal may be withdrawn at any 
time before or during the hearing of the 


appeal or before the decision of the Board 
of Reference. CeCe ret Oo, teC ees 2t pee oo) 
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Designation Termination 


section 85(1) permits an- appeal to the Board of 
Reference as or right to the designee, or the school board. 


85. (1) Where a disagreement arises between 

a board and a teacher with respect 

(b) to a termination of designation, or 

(c) to the refusal of a board to give an 

appeal pursuant to section 80, subsection 

(2) 

a board or a teacher may appeal to the Minister 
who shall refer the appeal to the Board of 
Reference. CRs eo) Oi Ce 2 oe SG ye SS) 


Again, the Minister's involvement is purely administrative. 
Section 85(2) permits the withdrawal of an appeal 


for a termination of designation application. 


Suspensions 


Since 1970, a teacher who is suspended by a school 
board may appeal to the Minister who shall refer the matter 


to the Board of Reference. 


79. (3) A teacher who is suspended by a board 
may appeal to the Minister within 14 days af- 
ter receiving the notice of suspension. 

(4) The Minister shall refer the appeal to 
the Board of Reference who shall: 
(a) investigate the matter and confirm or re- 
verse the decision of the board, and 
(b) inform the Board and the teacher of its 
decision within 10 days of the conclusion of 
its investigation. CRaS A aeLO.O 7 aCe a2, ee Sees Oo, 
ss.3,4) 


The Minister's role is now purely administrative in nature, 


whereas before 1970 the Minister or a chosen delegate dealt 


with suspensions. 


It is possible to speculate that this legislative 


relationship was probably affected to some extent by an 
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Appeal Court ruling which overturned a Ministerial decision 
on May 6, 19/028 the ruling referred to is ~Ehat of Board of 
LOUSCCeS OL ,EGMOnLONnesCiOOl DISLELCEPNO: WeApoIrcante. 37 
Malati Respondent (1970) 74 WWR 434. Normally, a Minister's 
decision cannot be appealed, but in this case the Minister's 
interpretation of the meaning of the words "gross misconduct" 
was a meaning which as a matter of law, neither the words 
themselves, not the investigator's findings could bear. 
Unio pecNerapp lication i Or Certioraris tO quasnethe Minister! s 
decision was allowed because the Minister's interpretation 
of "gross misconduct" constituted an error apparent on the 
face of the record. No doubt, the Appeal Court ruling would 
have caused some political embarrassment. 

Part-time Contracts, Temporary Contracts, 


Probationary Period Contracts, and Ter- 
Mina on Because OF Age 


In the case of a part-time contract of employment, 

section 76.01(4) denies an appeal to the Board of Reference. 

76.01 (4) Section 85 does not apply in res- 

DeGusOl eam LermMilaLLOn, OfascOntracte. Under sub— 

section (3). ee sey gee IES Rees: Byes Ee Som eelt (Sm hp) 
Subsection (3) states that the school board has the power 
to dictate the assignment to a part-time teacher. The teach— 
er has the choice of either accepting the assignment, or 
losing the contract of employment. Part-time teachers do 
not enjoy the same job security as do full-time teachers. 
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the job and responsibility on the job, in comparison to the 
full-time teaching situation. 
Section 76.1(4) denies appeal to the Board of Refer- 
ence in a temporary contract situation. 
76.1. (4) Section 85 does not apply in res- 
pect of the termination under this section of 
aecCeNpOtonmvwecourcrocn.s (Reo. 4 90pm 20, 
Sel Ore Loe O40 Ske LOT 7, CcA2,) SuG) 
A temporary contract specifies the date upon which a teacher 
commences employment. It terminates either on a specified 
date or no later than June 30 immediately following the spe- 
cified commencement date, whichever occurs first. 
There is no right of appeal to the Board of Refer- 
ence in the case of a probationary contract. 
/O. 2uae eA DOard may employ ga sLeache nm for 
a complete school year under a contract that 
terminates at the conclusion of the school 
year where that teacher 
(a) was not employed by that board as a 
(full year) teacher in the previous year, 
(b) was employed by that board in the pre- 
vious year (as a temporary teacher), or 
(c) was employed by the board in the pre- 
vious year under a contract that terminated 
ne Geil a Cia. Cie Oe Awe 9a Oe Cr 2 Oe Se Gr 
OT 2p CO Pen eee Dl aCe ae pee Sun OF? BELO: Ore Cral le, 7 
See LO) se OU SiC Oy Sade) 
These contracts have a definite commencement date and a de- 
finite termination date. Thus, even at the end of a second 
year of teaching on a “one year contract" there may be no 
recourse for, appeal if a school board Ghooses to terminate 
Sleacontrac ts 
Section 77(1)(c) states that on the last day of the 


school year in which a teacher attains the age of 65, the 


contract of employment automatically terminates. Thus, the 
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section need not make reference of an appeal to the Board of 
Reference. Such a teacher may, however, be employed on a 


ONe-Vear-COncracuipasusceuwnaer Section /6.2.61).(c),. 


Composition of the Board of Reference 


The composition of the Board of Reference is as fol- 

lows: 

84. (1) The Lieutenant Governor in Council 

shall appoint a Board of Reference consisting 

of not more than nine persons. 

(2) The members of the Board of Reference 

shall receive such renumeration and expenses 

as the Lieutenant Governor in Council deter- 

mines. (Rito S20 O50 7 ic 2 95,878.18 2) 
Gracie Gaal yal oy Oris both reheat. LaA sand A SmisAe drew. up “a 
list of nine persons whom both parties thought suitable to 
Sit on a Board of Reference. The nine prospective members 
consisted of three judges and six educators. Usually three 
of the nine people would sit on any one appeal, and a Judge 
would always sit as Chairman. Later, in the 1970s, the 
Judges preferred to sit alone on the appeals. The opinion of 
one of the Judges was that if the Government considered that 
these dispute matters should be heard by a Judge, then the 
Junisdictlonsshouldebe given ttomtche ‘Court mand) the responsi— 
bidity) tor the assignmentwor dudges thomthisiworksbe left to 
the Chief Judge, (letter June 25,1976, from JudgesKerans to 
Uitian, Koziak wiinistern of Hducationja Since 1976, the 
Alberta Teachers' Association, the Alberta School Trustees’ 
Association, and the Registrar, Department of Education, did in fact 


agree to the names of about six Judges for service on the Board of 


Reference. Since 1976, all cases have been heard by only 


one Judge, sitting as a member of the Board of Reference, 
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88s §(1) ‘The Minister, in’ any case “in which he 
considers it proper to do so, may refer an 
appeal to any one or to any two or more members 
of the Board of Reference. 

(2) Upon a reference of an appeal to the 
member or members of the Board of Reference 
pursuant to subsection (1), the member or mem- 
bers have all the powers, duties and functions 
of the Board of Reference and his or their de- 
cision shall be deemed to be a decision of the 
Board of Reference. CRES CAL SLOT, €C22 298s. S38) 
19573) AC Sores. Lo) 


Since the amalgamation of the Court Systems in Alberta in 
1979, appeal cases to the Board of Reference have been 
scheduled and heard by any one Judge who was available to 
hear a case. In view of this, section 88(1) seems unneces- 
sary. The role of the Minsiter is merely administrative in 


NacuLe.s 
Procedure to be Followed in Filing Appeals 


Whether appealing a termination of contract or de- 
signation or a suspension from contract or designation, one 
gets before the Board of Reference simply by filing the 
notice of appeal with the Minister as provided for in the 
School Act. Section 86 refers to the notice of appeal. 


SG. CLT heenotaces ol vappeal shalivbevin writ 
ing and shall set out the nature of the appeal. 
(2) The board or teacher appealing shall 
within 14 days of the receipt of the notice of 
termination of contract send by registered mail 
(a) to the Minister 
(i) the notice of appeal, and 
Cows os Um wittcne. Smile. deb Va ChGehimiisc tot 
pending the decision of the Board of 
Reference, and 
(pb) atom thesothersparty.to the apped tea copyeor 
PUGenNOEP Como bad Dpeal .weeeGiN so «tie who 10 pec. Oc 0)eS = .0.0)) 
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appeared in 1932, although section 86 does not state that 
the application "shall set forth a full and complete state- 
ment" as did the 1932 legislation. The same is in fact ex- 
pected as a procedure of court, and is therefore implied in 
"Shall set out the nature of appeal." These provisions, 
like a school board's requirements for a termination notice, 
are mandatory and an appeal will fail if the School Act re- 
quirements are not met. 

As mentioned before, section 85(2) provides for the 


withdrawal of an appeal at any time. 


Board of Reference Procedures 


in Hearing Appeals 


Procedure Provided by Statute 


The powers and duties of the Board of Reference 
directing its investigation into ordinary terminations of 
contract or designation cases fall into the three categories 
of: hearing date, investigation procedures, and orders, 
SSeSCe AC ieIMeSCGeI OM oe CR Stee oO CU Sool te Lod S, 


Ceo eo ere ee gece a eel oe ai 30, Se ke 


Heabitigu bates meetlomes.(l) waselegislated after if 
was accepted that Judges would sit on the appeals alone, and 
that it was up to the Chief Judge to schedule the available 
Judges for hearings. 

87. (1) The Board of Reference shall set a 


date for the hearing of the appeal and noti- 
fivi both parties. 
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Investigation Procedures. Two subsections refer to 
che Boards of Reference investigation procedures. 


87. (2) The Board of Reference may make such 
investigation as it considers necessary but 
Delores mMakingeany decision shall give both 
Dart Lese ros tiesappeal ansoppontunityitoubpe 
heard. 


87. (6) For the purpose of making an investi- 
gGatlon pursuant..to this section, the Board of 
Reference has the powers of a commissioner under 
the Public. Inguiries, Act. 


Section (6) does not differ in legislative format or inten- 
Crone GoLOtMmorataOmel 2. (Reo AL LOSS e207 Ss 3561 ee the 
Pefevantasccerons Or the Public inquiries, Act deal with 
matters of evidence and attendance of witnesses. 


(3) The commissioner or commissioners 
shall have the power of summoning before him 
or them any persons as witnesses and of re- 
quiring them to give evidence on oath, orally 
OGL eWisiiel iC, ace SO Leni ad Gilademat One lta tiey. 
are persons entitled to affirm in civil mat- 
ters, and to produce such documents and things 
as the commissioner or commissioners deem re- 
CuLsitescouthe fulloanvestigation of the mat— 
ters into which he or they are appointed to 
inquire. 

(4) The commissioner or commissioners 
shall have the same power to enforce the 
attendance of persons as witnesses and to 
compel them to give evidence and to produce 
documents and things as is vested in a court 
of record in civil cases, and the same pri- 
vileges and immunities as a judge of the 
Court of Queen's Bench. Gh GG Awe Oy Orme oO bee 
Ae OS a el eG ceo Cin wn Negro Uy. ao.) 


Orders. The Board of Reference has sweeping powers. 
It may make such order as it deems just, but only after 
finding thatedescnool board, hast tailed ingits. duty. 
OF ey UA ye NOCWLtE Ne tanagingeany pLOVistOnsce this 


Act. concerning the 
(a) termination of a contract of employment of 


a teacher, or 
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(b) termination of a designation of a teacher, 
Oo 

(c) suspension of a teacher 

and matters connected therewith, the Board of 
Reference may make such order as it considers 
just with respect to the appeal. 


87. (3.1) Without restricting the generality 
of subsection (3), the Board of Reference may, 
among other orders, make all or any of the 
following orders: 

(a) an order providing that the termination 
date of the contract of employment or of a 
designation be changed; 

(b) an order to provide for the reinstatement 
of a contract of employment or of a designa- 
tion (but only where the teacher is the party 
appealing) ; 

(c) an order for the payment of money, equiva- 
lent to salary, for any period whether before 
Orrattern tthe termination ofthe contract or 
of a designation that a salary has not been 
para. 

(d) an order providing that no salary be paid 
for a specified period; 

(e) an order determining whether there have 
been any procedures or technical irregularities 
in respect of the matter referred to in sec- 
Erones 5% 


S22) (4)8 Each party tothe appeal *shall) pay “his 
own costs unless the Board '!of Reference other- 
wise orders and in the event that no order as 
to costs is made, the $50 held by the Minister 
shall be repaid to the person who paid it to 
him. 

(5) The Board of Reference may make one or 
more of the following orders concerning the $50 
paid to the Minister: 

(a) that it be paid in whole or part to the 
person against whom the appeal was made in 
payment or part payment of costs; 

(b) that it be retained in whole or in part by 
the Minister and paid into the General Revenue 
Fund; 

(c) that it be repaid in whole or in part to 
the person who paid it to the Minister. 


Although subsection (4) gives the sweeping powers that the 
Board of Reference may "otherwise order," in relation to 


appeal costs, subsection (5) succinctly states the options 


= ~ : : a 
se i 
eis sa ey wrens Le Rest 
6° 14603 : j td fiows wlan yom 
ere a oF soageo 1 a 
a 
r _ ott. a : 
dna op She pt robites: uot = 
ene ecneetah Bo bree ahr 4 fh) HoloS 
a. ico Woe 7 ie saan (az alas t 
SsOu ha cr uv 


. 19.4 itd sais ee szatves Le: 
» to 36 Snemyetque tq Fons baie: 

| ‘ "  bhpaeds ed no kt aap 

‘oSen let af? 26%. sbivoxg 62 19b20 an , 

. to 1g Saomyotate te ¢o013n07 6) 

at Sorvtoben erly sage iw Ying su a) no 


i (ie ait ne 
tine ween to sree ‘add veh sshio a6 AE 
ied tatéetw Lotieq x it .YIsLea o2 net 
goo ode oO MOL IAG LM Oe a te sedis : 
j On ned Yaaiae ; / Wptseanpined 


| Bheg 
open “” Al ase Of year ' Ft HaVoTE’ 19° 9 es 4b) 


Ne Taq beitisaqn 4 fot 
-_ 


“pd epeHd 2E05 e064 PrsnbAtegeh 14650 am 
pola rial npyitt, ius. nies 3h eoqubegetg yes Aaa) 
—=T}2 SS wed ca @ "ere fol ons ‘jo 1S0q807 ay 7 
| : ‘> 28 gel es 7 
hy i 


rite viral 4 i 


ai Llode,.tienae ef 6 l 7 
Loa “Ante UH » Liase of waning eed) sig ns “ 
aw Sen OF JaclLs, 300''6 oH4 & + Gis obto 


8 ee. yd bios 


& 
( of4 att .adem at v7oge 
Lheag bode coum? Gof 


mais’. o , 7 ; ta = ~~ Bi as 7 el 
> i 

Si. ieee Sam teil = ‘soe toe 9. Das x40 en - fe ya 

ee¢ gar aotrsoeones erga te wepeertos ‘wai & / 
se sn inin sel 7 

fag o3 4teq vind Slam 2 

. hee @ tees se a: ‘pe rom 
a au s erg emanes Syan 4 4 
7 (Vo eee aed ape ni Be pehedw: 


_ : an agp pe ieee * 


rps 


which in fact have been used by the Boards of Reference in 
the past. Thus, the Board of Reference's actual decisions 
have been legislated as viable guidelines for future Boards 
of Reference decisions. 

Wnew section 8/7 was “assented to70n Uune 2; 1981, 
which referred to the enforcement of a Board of Reference 
order. 


Si ee er eCODVeC Lo dil OrdereOt tice loardyor 
Reference may be filed with the clerk of the 
Gourt of Oueen's Bench in the judicial “district 
in which the case of the proceedings before the 
Board of Reference arose. 

(2) Oni tilting tavcopy of an "award with 
the clerk of the Court of Queen's Bench pur- 
Suant cor subsection (E)," thervorder “of "the 
Board of Reference has the same force and 
effect as if the order were an order of that 
Court. ino y Lh aL Ol eC Or mes eto) 


Although the above mentioned sections also apply to 
suspension cases heard by the Board of Reference, section 79 
Obs thet schoolwAct states additional powers (RIS. Ay 1970; 
Cee mes ey Oem Ole Cn UU Gms. 6am OUDSeECULMONS #14) and s(o)ere— 
fer to investigation powers. 


79. (4) The Minister shall refer the appeal 
to the Board of Reference who shall 

(a) investigate the matter and confirm or re- 
verse the decision of the board, and 

(Deen forme tierboardrandr thie teacher OL ars 
decision within 10 days of the conclusion of 
Les investigation. 

(5) Where a teacher is suspended pursuant 
to subsection, (1), clause (b)7 the Board of 
Reference may require the teacher to produce 
aecertiticates trom aimedical practitioner 
appointed or approved by it, certifying as 
to the teacher's health. 


Subsections (6) and (7) refer to the power of orders. 
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Go)fent tenes teacher refuses or faisepto 
produce a certificate pursuant to subsection 
(5) the Board of Reference may authorize the 
board to terminate the contract of employment 
of the teacher and upon so doing the board 
shall be deemed to have acted reasonably. 

(7) Where the Board of Reference confirms 
the suspension the board may terminate the 
suspension or terminate the contract of em- 
ployment of the teacher. 


Procedures Provided by Common Law 


Applicativon Of the Rules of Natural Justice. APtri— 
bunal denotes any person or group of persons or corporate 
body, On whom a statutory power, whether administrative or 
Puc LCia lps gcOnrerred. | A powereis \administrative” atean 
the making of the decision the paramount considerations are 
matters of policy. A power is primarily judicial where the 
decision is to be arrived at in accordance with governing 
MiLesaCtmeLlaw muuaux 297/75). ) im stneory,. thevexercise OL 
Judicial power is confined to two operations: (a) a deter— 
MindtLonvOL the facts in da paLrtLcular Situation-;s and 
(b) declarations of the action required to be taken under 
thesrelevant, rule of the law (laux, 1975:3). 9 In some cases 
administrative powers must be exercised by "acting judi- 
Crably J) Thesdecision, although administrative because sit 
LowartLyeamateOnagLounds. OLapOlicy, 1S8L0O.0e Made sar terecon= 
pliance with certain minimum standards of fair procedure, 
resembling judicial procedure. In these cases the adminis- 
trative power is termed quasi-judicial (Laux, 1975:8). 

Theerules of natural justice traditionally apply 


only to bodies which act judicially or quasi-judicially. 
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Natural justice denotes a system of rules and principles 
for the guidance of human conduct which, independently of 
enacted law, is found to be both rational and consistent and 
aims cor Tterutie(e lack ts slaw Dictionary; slag vile je emerh US 
system of rules forms the basic procedural requirements to 
beet oblowedsby@a keGibunal in tarrivingvat a decision. 
thewechavyacterwzation (of astribunaiis ehunct1omeas 
administrative, judicial tor quasi—judicialmis sof sitgnifti-— 
cance, when fa court decides whether ‘onmoet to confer a iright 
Cheredress*tromethe tribunal ‘s decision) Traditionally, the 
prerogative writs have been granted as vehicles of judicial 
review only in cases where the tribunals have been charac- 
Lenpzed las! judicial or quasi—judieralvin nature ?i Although 
the requirements of natural justice to be employed by a tri- 
bunal in arriving at a decision must depend on the circum- 
stances of each case and the subject matter under considera- 
BLOM weRUSSoP av eDUKGr Ob eNOtCOLK 4.1949)  CLALUE sive LOO eee Or 
the extent to which it follows the requirements of natural 
imiStice US mae VvebyeImpOrtalteractOr Inmetiie deterrvation of 
characterization. 

Themed heLOondla.approachetory jJudiciabictasss frcacnion 
cited in Nakkuda Ali v. Jayarante (1951) A.C. 66(H.L.) used 
thestol lowing two-prong test: firstly, 1f£ thes tribunal in 
question was determining questions affecting a subject's 
rights; and secondly, if the tribunal had a duty to act 
judicially, then the vehicles of judicial review may have 
been granted. It was difficult to determine exactly when a 


tribunal did have a’ duty to act judicially. This particular 
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test seemed to indicate that determining questions affecting 
the wights,o. thessub sect did=not-intitse lf qivetrisetto a 
autye tol ach udmeta iy 

The judicial classification process did loosen up. 
Si Ridgesv abalewineanidaothers (L963) 2AlINe  ReGo (HEL.), 
LiewecOurcs@ i nrerrcum cay udiGlalacharacterior eheudity) £rom 
the nature of the duty itself. Now the two-prong test being 
Sppieed? statedmriateeeiirstly; Sif aytiibunalewas determining 
Questions alfecting avsubject's rights as well as property 
rights; then, secondly, the tribunal automatically had a 
duty to act judicially. Thus the seriousness of the ad- 
jJudicative consequence for the individual affected by the 
conclusive decision of the tribunal exercising statutory 
powers have become the principle factor in determining 
whether the tribunal is required to act judicially or quasi- 
UC EC Ue ee O Ya DOG awe oLiancdm LI 7) 2a Cea fi 
HOWatde Vee NceualadlyParoleshOard (107 5)0 Dat h (5d) onc. Ge 
349. Because of the inferred duty to act judicially when 
dealing with a subject's rights or property rights, any 
tribunal decision given without regard to the principles of 
natural justice may well be termed void or voidable by the 


COVES .. 


Comparative Parts of Natural Justice. A statute 
conferring a power of decision may or may not make provision 
for the procedure to be followed in arriving at the decision. 
Where no procedure is prescribed for the exercise of the 


powers, it is necessary for the tribunal to decide whether 
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in the circumstances the procedural rules of natural justice 
are essential to a valid decision, and if so, what procedure 
is required to be followed (McRuer Report, 1968:136-147). 

No certain test can be laid down concerning the application 
of procedural rules) of natural justice. |The rules of 
natural justice do not involve all rules of procedure 
applicable somes Out .OmnLaw ss They-richts ss nherentean the 


rules of natural justice are briefly discussed. 


imme eLoneeto, Notice tor. Hearing... An individual 1s 
entitled to receive notice of both the allegations and pos- 
sible sanctions which may be imposed against him; Klymchuck 
Mem cCOWai LI O44 JeW OW 4605 45> Deke A 20) 58 7 (Mane Ove. 
The formal compliance of sending notice of a scheduled 
hearing is not enough if the notice does not allowa "“suf- 
ficient" or reasonable length of time for the person to pre- 
pare a case in his defense, Beaverbrook Ltd. v. Highway 
rane ic ands MotorsTransporty Board (1973) 94 WeW.Re 473i. 
However, this "lack of notice" will not comprise a denial of 
natural justice if the person ought to have known the alle- 
gations against him, Regina v. Ontario Racing Commission, ex 
Parte Taylor (1971) 1 0O.R.-400 (Ont. C.A:). Reasonably, no 
one can present a case in his defense if he doesn't know the 
Casesagainstylmm,.erringtonsands Others ve Ministersotenealth 
CL935\edu Ki Be 249 <(CeAs):. “Thessending rote sufficientenotice 
will give the person the opportunity to answer the case 
against him. It may be permissible for the decision. maker to 


delegate someone to collect written or oral submissions and 
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to report them to the decision maker. Since in natural 
justice a person has no right to be personally present at 
any time before the decision maker, a reviewing of written 
submissions by the decision maker may also constitute a hear- 
ing, Local Government, Board wv. Arladge (1915) A.G.. 220 

GUO 45) Adel see Rely iCH eli e)e. 

It is axiomatic that unless a statute provides 
otherwise, notice upon a party to be affected is a condition 
precedent to the validity of the proceedings. However, if 
notice is given to the party and the party does not attend 
the proceedings, that voluntary act does not violate the 
proceedings conducted in the party's absence. Nor does it 
vitiate the proceedings if, of their own deliberate act, 
the party left during the hearing proceedings, Re Millward 


archealiib Ecce Commies won? (tho 75 )er4 94eDe Tie (eid )hye295 ul hed-y Grae. 


2. Right to Examine Reports and Other Secret Evi- 
Hence. gAl Order cannot, justly be made against an individual 
upon evidence not disclosed to him so that he may rebut it, 
Knapman v. Board of Health for Saltfleet Township (1954) 
OR 300-8 (.LO eee Dre 76 Ob Onin Highecount eo bie "a Gnear— 
ing consists solely of written submissions, the deciding 
authority must disclose relevant communications made to it 
by each party to the other party so as to give reasonable 
Opportunities fom reply.« There is) noi general, tulesrequaring 
thesdisclosure of the evidential facts inj the tribunals pos- 
Session. se Disclosure of a report is required if ,it contains 


the factual basis for a decision against the applicant, as 


78 


_ ne or ; 2 1 


] kw sinden Hi. aoa) 
ig 


s 
an @eicr oh ( tlecstae 


yer oe 4. 
“ae f “s i 2. ' 
: 7 Aa = : ws Pakibiel = 


seb to paLMiEs 


| : + | i <n ,! 
80 aie: etn Calle (or safer -intet sit yd we ime dal 
e nce 


i\® 
~ i] | a 7 ‘ 2 
5% ‘A _ wf (2 t< ij “tile | 3, ee aed Vv oh Leotis 
; on 7 
ne 
' : eV @e% a) é rao te i 
ivo7 : ah py alan  SOFanRI(xAS 2B 
by 
i m | e! ed of Wetec iyy entsoar 
< : esc aie 8 giubslnv edt oF 


; fe _ 
bret? ir 1 @16> YOShh es OTR: Yoana en i ev ip ai cea tl 
7s y an £ LP ae Loe Wore Ti), " oe na & prt LO ais Di 


7 7 
{ _ 


P 20) .ceieoe 1 Y &: ok adaubaos  spnkh 
’ a 
od : Ms pa +& va hint 
f iJ 1 ' i | [ar L4 
J \ f Mey «Meds.Gi OF Are) 
} hyo > Eis tie io i e*5 


fiether! ne, tenet abely bY tab sterner 68" 
; .7 
(fs Qitle? yb Di THK) OR wit OF Epoty 23 eres $40 a 
weer) ey fitmepe Ry Fedlasiwe wate ne it ee bawolt, o's 

eet 2 81) «(2 TRAD a dy ea ha | x nee 
nf it? eb oat , aint bid BAS | 

af a? Ser poner sate aes 

& Senna ts 3s afte te 

sat <hetgae sie jin nm 


‘ous % . Nickw z dj bean 


. 


7 


ruled in Regina v. Ontario Racing Commission, ex parte 
feyrore (197 eee es 0U= VOnt = CoA. )t. but yee tneereroLle is 
merely part of the decision-making process, disclosure is 
not required, as ruled in Local Government Board v. Arlidge 
Civ )meAs Cel CU ym LO Loe ts ALI ER. ol. (Hive) eae eh eDUnal Ss 
may make use of their technical and local knowledge and 
accumulated expertise to draw inferences from the evidence. 
However, a tribunal that is required to act on evidence 
cannot use its expertise and knowledge of local conditions 
to supplement the evidence (de Smith, 1959:113). The pro- 
cedural rules of natural justice do not impose any require- 
ment defining the admissibility of evidence before a tri- 
bunal. Pertinent allegations of confidential reports must 
be made known to the individual to an extent sufficient to 
enable him to respond to them and he must have a fair oppor- 
Punt VescOmOLSuUUtor Or explain gthem Lazaro ai poco beta nyOn 


Saree OL CanacdamGlo 14 yo. 3 9a) ole Ree 358 UEC Gr nee) ee 


Jeo hl ones LOS Particulars. In Re Wilsonwand slaw 
eoctety Gf british Columbia (19/4d)94/ 00-4. R. (3d) 5760 
(B.C.S.C.), it was established that "adequate notice" and 
"appropriate notice" are principles of natural justice that 
the persons subject to the proceedings are entitled to as a 
fundamental right. The notice must be specific as to alle- 
gations. However, it is up to the individual to exhaust all 
possible remedies available as to getting or demanding the 


particulars. 
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4. Righteto Adjournment.. In Re Piggott, Construc- 
tlLOn and) Uni tedserornerhood of .Carpenters xaJomners of 
Bier Caw 01974 ees Imbel. (3d) 31 (Sask eaGuAy) = ati wasnuoes— 
tablished that when requesting adjournment the applicant 
must show good reason for the request, and must address this 
request directly to the body within whose discretion the 
gGanting mayolie, Re wspeedhan and. Outlook Union Hospital 
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right to cross-examination. The opportunity to cross- 
examine is dependent upon the circumstances of each case. 

If there are other ways in which a party's case can be ade- 
quately presented, then there is no right to cross-examina- 
tion. However, if cross-examination was the only effective 
means of adequately presenting a material point, then cross- 
examination may be a right. Tribunals can obtain information 
aiedyv way ocoevethiink best) lal waycediving ga (bal msopportunaty 
towtheparties@in the controversy sto rebutt, Korytko 7. gCiry 
Breed toa VL oO se LOW 6 Wa ametiad pp oe Das ok ae oC eka Oo at lee 
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The procedural rules of natural justice do not impose any 
requirement defining the admissibility of evidence before a 
tribunal. However, the "evidence" which a tribunal accepts 


and acts on must have some probative value in the circum- 


stances, Re Sisters of Charity (1951) 3 D.L.R. 735. 
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(1 seRiognteroecounsel. «Everyapersontihas ranrightsto 
an agent who may be a lawyer, Pett v. Greyhound Racing 
HSEseGia buonel ogee (LI6S)e°2 All E.R. 545) (C.,A.) 4 The right to 
counsel is a particular right necessary to allow a person 
to properly present his case, Re Bachinsky et al. and Sawyer 
Coa) Ae Deieeemoo)) 9o, (Alta, GeCo). Mite therceriousness 
of the consequence to the individual is one of losing his 
livelihood, natural justice would require that the individual 
have a right to counsel, Re Chisholm v. Jamieson et al. 
(4 age dues) e754 KROL SC. )e.. AS saawiole = Canadian 
Cases) seem™eto be moving to the position held) in the Perr 
case mentioned above. The complex mass of Evidence Rules 
cannot be applied adequately except by technically trained 


lawyers. 


8. Right to Open Court. When a statute directs 
that an inquiry should be held, but is silent as to the 
Manne neirnewinren teeshall *hertconducted, «thenartstollowssthat 
theamatterals lett to the discretion of the particulars tri— 
bunal. A general rule in such a case is that the proceed- 
PicgeeOLedes ta clcOr Veale btinalesnould 06s COndUCCeO mL .oub LLC 
unless there be good reason to hold them "in camera" (Regina 
Wertarnopovleky ex) palte be lleGl9 70) 2.O.R Oza 630). 
These reasons include: (a) that the public will be excluded 
when it is necessary in order to secure that justice 1s done; 
ands (pb). that. the court) hears cases ."in camera jin specific 
cases established by judicial decisions and by statute, Re 


Millward and Public Service Commission (1975) 49 D.L.R. (3d) 
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Joss Ped. Ct o)ee mOEnorm ethan thesesreasons ino principles: of 
universal acceptance have emerged to justify the exception 


eee anmoODe Ts COMT tr. 


Jue pion bOrne heard by Person Who Decides. Leis 


aswell—-ectablvshedsprinciple that “justice should not only 
be done but should manifestly and undoubtedly be seen to 
Desdone.. SI nhewcontirming authority ought to be composed) an 
the same way in both the hearings and the deliberation. Any 
member(s) taking part in the decision who were oe also 
taking part in all the earlier hearings constitute a denial 
torthe appellant of a fair-and judicial hearing, Re Ramm 
GIS a /2Detue Roe G2dya s7iSaOnith!) CuAs) = (For exanple jy wherera 
Judge, after hearing a case, dies, no other Judge can render 
a decision upon the evidence. There must in such a case be 
a new trial so that the Judge deciding the case may hear the 
evidence, Rex@yv.a Labour) Relations) Board,» Exipaxnte) Gorton-Pew 
(New Brunswick) Limited Re Canadian Fish Handlers' Union 
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LOe Right to Reason-tor Decision. the procedural 
Pvles OLMiatital JUStice JO NOt impose any = requi remnentaon 
tribunals to give reasons for their decisions. However, any 
tribunal required by statute to give reasons for its deci- 
STONSeMUSCECaL CV MOULELDTSmCULY, weelLnwOne isUuCheGdsc. ReaMOrIn 
Standley. Provincial Planning Board (1974) oO WeWeR. 29 
Justice D.C. McDonald upheld the view that if tribunal pro- 


ceedings were to be fair to the citizen, reasons should be 
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given to the fullest practicable extent. The reasons set 

Otemustmngty oiiveocmuntelligible, bubomust alsovdeal with 
the substantial points of fact and law which arise in the 

CnScam ltd loon o eat) Se tO CONnSsi dem uractorsewhtchy under 
the statute it 1S required to consider, then the tribunal 

would not be exercisingsitS jurisdiction properly. (Laux, 


i Gil 25 9 4). 


Jee eC rCS ce, Ola blas..) impartiality sonethe part, Got 
anyone who decides a case has long been established as an 
essential part of natural justice. Justice requires that a 
person who is given the power of decision should exercise 
DOL iteae trance Ormindetnatewalleoerms.& him tovdecide ampar— 
Ele) Vera cto a NCR eReDOGU se Loose G— 20). ee hi serie 
applies with equal force whether the statutes have or have 
not the express rules against interest or bias. Where a 
member of a tribunal which is required to act judicially has 
a pecuniary interest in the matter in dispute, however small, 
bias is presumed and it matters not whether the tribunal 
aCroos NpaALt all yao reno nies Windgay a uStices Or southeriand 
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Remedying Defects on Rehearing. Remedying defects 
on rehearing addresses itself to the question of whether or 
not a tribunal is entitled to rehear a case. Sometimes this 
power is expressly conferred. This express power to rehear 
may not necessarily confer such a power in an instance where 


the statute also provides an appeal to the Courts from the 
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decision being considered for rehearing, Re Martin and Brant 
Councy (lo 70)" le OlKo 1). In the absencesof ansexpress 
Statutory provision, a. tribunal "cannot change 2ts mind as 


CoOmLUsS DreVrOusecccislomnrand cannot holdia trial ‘de nevo..: 


Canadian Industries Ltd. v. Development Appeal Board of 


Edmonton and Madison Development Corporation Limited (1969) 
Tite Naver. OO Fl eae CAs} 6 


Estoppel or Waiver. All rights incorporated 
in the rules of natural justice are rights which must be 
asserted by the parties to a dispute. Ignorance of the law, 
or ignorance of one's rights at the present are not ade- 
quate excuses for a person's demanding of a "right" later 
on in a proceeding. The demand will be estopped on the 
basis that failure to raise objection to a defect at the 
first available opportunity does not necessarily give one 
the right to seek review on those grounds, at a later date. 
For example, if within a hearing, evidence is introduced to 
which a party does not object at the time, he will not 
later be permitted to argue as a ground for judicial review 
that the evidence should not have been admitted, Regina v. 
Halifax-—Dartmouth Real Estate Board (1964) 44 D.L.R. (2d) 
248. Failure to demand the right to cross-examine when the 
witness puts in evidence may later foreclose a complaint on 
the ground of denial of cross-examination, Re Bright Rent 


Tribunal (1950) 1 All E.R. 946. One may later lose the 
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right to complain about bias in a tribunal when he fails to 
make timely objections, knowing the facts giving rise to the 
ablecedtbiaspecanaduan AlrpLines se plotaWAssoctation wa.cleP. 


Ae OLIGS)) Si BEAR ee G2cd)> t4 47). 


Doctrine of "Fairness". There has been an emergence 
of a notion of fairness and good faith involving something 
tess than the® procedural protection of traditional natural 
justice. Ina recent case, Nicholson v. Haldimand-Norfolk 
BeqlonaiebGardeot, Comme siloners sof pPolices(19 7.9)5 las CoRR: 
311, Supreme Court Justice Laskin made this point when 
stating that there was an obligation to act fairly, without 
regard to the characterization of function. What lies be- 
hind this emergence is the realization that the classifica- 
ELONeOt Staclieory CUNnCtIOnS aS judicial, squasi—judicialsor 
administrative is often very difficult. To endow some with 
procedural protection and to deny others any at ail would 
work injustice when the results of the statutory decisions 
raise the same serious consequence for those adversely 
affected. Where the doctrine of fairness has been applied 
in Canadian cases it has been in the context of procedure. 
"Procedural safeguards" and “procedural fairness" include 
something less than the conventional natural justice rules. 
There is a discernible trend in the decisions of the Supreme 
Court of Canada to examine the conduct of a tribunal's pro- 
ceedings where a person's rights are affected, in order to 
determine whether the proceedings were conducted and exer- 
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Laskin, in Arthur Gwyn Nicholson v. Haldimand-Norfolk Re- 
gional Board of Commissioners of Police et al. (1978) 12 
OUR MN 2d)e833 IN, Seven ya Sprobationary status sin office iWde-— 
serves the minimal protection of good faith and fairness 
of procedure, however brief the period for which the office 
was held. The appeal in this case was allowed in favor of 
the appellant, and Laskin gave the reasons of the Court: 

> a. *thesLormals*record indicates: that he’ was 

not told why he was dismissed nor was he given 

any notice, prior to dismissal, of the likeli- 

hood thereof or of the reasons thereof, nor any 

opportunity to make representations before his 

services were terminated . . . he was in law 

entitled to be treated fairly and there was a 

corresponding duty on the respondent to act 

faumibyettoward thet appellant. (Laskin; 1972 :2) 
Laskin cites that one requirement of "fairness" is the 
opportunity to make representations (hearing) before one's 
services are terminated. 

The teoncept of a “duty “to act’ fairly, thas been wused 
by judges to denote an implied procedural obligation. There 
has also been a tendency to assume that a duty to "act judi- 
cially" in ‘accordance with the rules of natural justice means 
SeCULyeCOmdC Ll ikKeea | Udge mii anCOULL Offs low According. LO 
Supreme Court Justice Laskin, it should be interpreted to 
Neate SOmAclec olay se tratheretlaletco waCtemuUcad Creu Ly ya: 

Re Nicholson and Haldimand-Norfolk (1979) 1 S.C.R. 311. 

Now, where a statute is either totally or partially 
silent about procedure, the superior courts hold that "fair- 
ness" of procedure must apply. Unlike the traditional prin- 


ciples of natural justice exercised by tribunals entrusted 


with quasi-judicial functions, "fairness" does not require a 
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plurality of hearings, etc., nor a total compliance to any 
of Geherycomparativesparts: of naturals qustice. = The degree to 
which there is a duty on a tribunal to conform wholly or 
Partially scoenesprinciples) of matuxalwjusticem nm coming te 
a decision will vary according to particular cases and cir- 
cumstances. A New Zealand appeal case, Furnell v. Whangarei 
High Schools Board (1973) A.C. 660, has an interesting in- 
Geérpretationsone natural justice. In this case, complaints 
made against a high school teacher were investigated by a 
sub-committee appointed under the disciplinary regulations 
which was to report to the school board. The teacher was 
not interviewed by the sub-committee nor did he have an 
Opportunity to make representations to the sub-committee or 
to the school board prior to his suspension. He sought, 
Intex alia, cereLlorata, co quash. the decision of the, schoo! 
board. He succeeded at trial but the school board's appeal 
to the Court of Appeal was allowed. His appeal to the Privy 
Council from this judgement was dismissed. Lord Morris of 
Borth-Y-Gest, who wrote the majority reasons, said at page 
rie 

It has often been pointed out that the concepts 

which are indicated when natural justice is in- 

voked or referred to, are not comprised within 

and are not to be confined within certain hard 

and fast and rigid rules: see the speeches in 

Wiseman v. Borneman (1971) A.C. 297. Natural 

justice is but fairness writ large and juris- 

dically. It has been described as "fair play 

in action." Nor is it a leaven to be associated 

OnLy ewLcimey UU rolaie ore duds il (ud Cid mecCCastOns. 

Bute ase wasepoOinced, Out by “lucker, @biJ, an 

RUSSEL ley Duke OL NOLrLOLK (1949) Al Een. Luo, 

118, the requirements of natural justice must 


depend on the circumstances of each case and 
the subject matter under consideration. 
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With the emergence of the doctrine of "fairness" 
it is no longer necessary to show that a tribunal's func- 
tions are characterized as quasi-judicial in order to have 
the prerogative writs granted as vehicles of judicial review. 
Judicial review is there to ensure that public bodies exer- 
cising powers affecting citizens heed the jurisdiction 


granted to them. 


SG GalOneOn elias RULCSGSOE Nalutd bust icesand 
Fairness to Cases Heard by the Board of Reference. If one 
follows the traditional approach of determining whether or 
not the rules of natural justice apply to cases heard by the 
Board of Reference, it becomes necessary to characterize the 
functions bestowed on the Board as being either judicial or 
quasi-judicial in nature. 

Traditionally, if the Board of Reference affects the 
Tignes Of ansindividual andehas a ,duty to acu judicrally when 
Carrying out its powers, then the rules of natural justice 
would be applicable. Boards of Reference powers, cited in 
section 87 of the School Act, do affect the rights of indivi- 
CualS meeLieredarasetOn Navan adsGucye tOsdCt, JUG Cidl ly). che 
more closely a statutory body resembles the court "stricto sensu," 
the more likely is it that the body will be held to act in a judi- 
cial or quasi-judicial capacity. An application of S.A. De 
Smith's four tests for the identification of judicial functions sim- 
Peer iesato Ssecnabacrert ga tlOns (pea skUGe SLC ye Lo ao odo ee 
De Smith's test number one states that the statutory body 


must be endowed with certain procedural attributes, or 
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vtrappingss ofvaicourt. “ “According to ‘the’ powers® stated in 
section 87 of the School Act, the Board of Reference has the 
mosts Obvious characreristics/ of ordinary courts.+™it-deter- 
mines on the basis of evidence and arguments submitted to 

it disputes between two parties about their respective legal 
rights and duties, powers and privileges. The second test 
indicates that the body, after investigation and delibera- 
tion, must determine the issue conclusively by the applica- 
tion of pre-existing rules, and other fixed, objective stan- 
dards, to the facts of the situation. Pre-existing rules 
are directive in sections 84 to 88 of the School Act and 
objective standards are directed in section 79 and in sec- 
tion 78 of the School Act dealing with "reasonableness." 

The third test states that the body's performance of the 
procedural functions must terminate in an order that has 
conclusive effect. The body must exercise powers which are 
not merely advisory, deliberate, or investigatory in nature. 
These powers must have effect without having to be confirmed 
by another Board. The power of conclusive effect is granted 
Byesectionws) (35) sealne, fourths test states) thatethe- body, 
after investigation and deliberation, must make a decision 
that is final and binding and imposes obligations upon the 
Eiohussotatie Individualve, Sectiones/ti(2)estaressthateall 
Board of Reference decisions have the same force as an order 
Stecha cOoUuULrL, wAny one of thése tests by mtselfl is not sut— 
ficient to deem the functions of a tribunal as being 


qucacual  ALlerour tests: do apply 1n the affirmative to 
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the Board of Reference functions. Therefore, the Board may 
bepclassi fiedsacea quasi-judicial body, and the prerogative 
writs may be granted as vehicles of judicial review for 
Boards of Reference decisions. 

A more recent trend in the characterization of 
DUC Ooms LO Lestat ltethe tribunalsarrects stiesriantcrar 
Poot rudl See elere fore Nas a duty) tO actesudicially «and 
LhGeLulespot natural justice would apply. Since the Board 
does affect the rights of individuals, natural justice would 
apply. 

The most recent trend in the characterization of 
functions invokes a two-prong test. If (a) the decision 
affects the rights of individuals and (b) the decision is 
binding, then the statutory body must exercise consistency 
and good faith in its procedure. The degree of “fairness” 
required in the body's procedure may be directly propor- 
tionate to the seriousness of the consequence affecting the 
Eioleaotutne individual. (nlc. Laurness sdOCEriIneg | maya 
voke something less than the procedural protection of tradi- 
eS NAcuUrcieejUStlce, s liuc ;) it) tle Very. Least tie bodre 
of Reference is bound by the expectation that it would in- 
voke natural justice measures to the degree required by the 


circumstances in each case, in order to ensure "fairness in 
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De Facto Procedures Followed by the 
Board of Reference 

Procedures"Provided by Statute 

Hearing Date. The Board of Reference always follows 
Cie cllLect iver soection O7(L)#Or the Sscnool  Acteby = serting 
aedace LOr thesiearing of the appeal “and notrrying bothnepar- 
pleswe LitcetOMinrstrative CUNCtIOnN 1S actual! y=coordmared 
by the office of the Registrar, Department of Education. 
The assignment of a judge to a Board of Reference is the 


duty of the Chief Judge of the Alberta Court System. 


Withdrawal of Appeal. The Board of Reference always 
honors an appellant's request to withdraw an appeal at any 
EIMe wast etacedsin Sectron, 35(2)) of ‘the School Act. [his 
means, for example, that a teacher can appeal a termination, 
can attend the hearings, and produce witnesses and evidence, 
can even conclude his case, and then decide to withdraw his 
appeal. However, most withdrawn appeals are settled before 
an actual hearing takes place. Settlements generally in- 
clude: (a) a resignation from a teacher and a rescinding of 
the termination by the school board; (b) some type of letter 
fromthe schoel board indicating a neutral position or a4 
satisfactory report on some aspect of the teacher's work; 
and (c) i1n-some cases, a Sum Of money paid by “the school 
DoOarce tOmtie teacher.) lis was thersittldatrOn at dad DOaALG OG 
Reference hearing which commenced on December 9, 1970 (Case 


#12, Appendix, Boards of Reference Cases). This case 
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included immediate suspension, and was based on alleged 
unprofessional conduct and racial discrimination toward the 
Indian and Metis children at the school. The appellant's 
unprofessional conduct toward the principal and staff had 
been detrimental to the orderly function and well-being of 
the school. A Board of Reference decision was not necessary 
because an "out-of-court" settlement was reached by mutual 
agreement between the parties. The Board of Reference did, 
however, express grave misgivings about the settlement inas- 
much as the suitability of the teacher to teach elsewhere 
was felt by the Board to be highly questionable. In another 
Board of Reference case (Case #10, Appendix Boards of 
Reference cases), on July 2, 1971, the Board dismissed the 
case and actually requested that the teacher and school 
board get together and reach a mutual agreement. Since 
then it has become a practise for the legal counsel for both 
sides to request that the Board of Reference make a decision 
in all cases. This is reflected in a later case of June 25, 
1980 (Case #8, Appendix, Boards of Reference cases), where 
the Board ordered reinstatement of the vice-principal desig- 
nation and only suggested that a possible mutual agreement 


might also be reached, before July 1, 1980. 


Jurisdiction. Only after determination of jurisdic- 
tion does the Board of Reference go on to a determination of 


the facts in an appeal. 
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could appeal his termination to the Board (Case #30, Appen- 
dix, Boards of Reference cases). The appellant's position 
was that his designation of Assistant School Superintendent 
was a designation within the meaning of section 83(4) of the 
School Act. He was therefore entitled to put the question 
of the propriety of the termination of that designation be- 
fore the Board of Reference for consideration under section 
85 of the School Act. The respondent County argued that the 
Board of Reference had no jurisdiction to deal with this 
dispute because section 85 limited the Board to deal with 
disagreements arising between school boards and teachers. 

In his oral judgement, presiding Judge Kerans commented: 


weomoChCmnOCumen Ube LOrenme wwe. the vonly 
publinicsoGtening Of) this 9qobyof assistant 
superintendent along with that of vice- 
princi palte  . Tewhich mn seby Law a tteaching 
position. It is just another job offered 
to interested persons like that of vice- 
Belinel id ee D.C). ee Etle OCC r WOrds, 
the office of assistant superintendent is 
treated as just another teaching post.... 
It is clear, however inconsistent it may 
be, that the County of (deleted) dealt with 
Mr. (deleted) at least indirectly as though 
the office of assistant superintendent was 
MuSteaniotierateaching: pOstai(pr li) iwes(Kemans, 
DO ior Oats) 


It was therefore established that due to the peculiarities 
of the contract of employment, the Board of Reference did 
have jurisdiction. Judge Kerans went on to render a deci- 
sion: 

. .- . the (school) board wrongfully removed 

his designation . . . because they were obh- 

liged to do so in the manner contemplated in 

section /Ssandait is, conceded» that) theys have 


not done sow. Accoraingly, my order is that 
the removal of designation is vacated. 
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There is nothing to prevent the county from 
serving (deleted) with a notice of termina- 
tion and attempting to comply with section 
78, in which case you will all be back here 
again another day. - «- « Whether their 
reasons are valid or not, and I really don't 
know whether they are valid or not, because 
I have not any idea of what those reasons 
were if they don't want him as assistant 
superintendent anymore, perhaps some sort 

of satisfactory arrangement could now be 
negotiated by the parties. (Kerans, 1976:13) 

On December 8, 1980, a school board launched an 
appeal to the Board of Reference (Case #32, Appendix, Boards 
of Reference cases). The issue was whether or not the matter 
of salary in the order of damages came within the jurisdic- 
tion of the Board, when a teacher had been suspended. Coun- 
sel for the respondent argued that there was no "dispute" 
because the teacher did not dispute either his suspension or 
his termination. The chairman, Justice Bracco, stated that 
the term “disagreement" in section 85 did include the matter 
of salary as well as the actual suspension and termination. 
Section of (S-ijmrsusippontive ofethis, view, paneathat. the 
matter of payment of money and the period for which the 
salary can be paid is specifically included as a power. 
gustice Bracco ruled that the Board of Reference had juris-— 
diction to hear the appeal and to consider the substantive 
arguments with respect to that matter. The appellant was 
entitled to his salary for a period of six months following 
his initial notice of suspension. 


In isummany, » uceises evidentethat the gunisdictionpgor 


the Board of Reference is a statutory jurisdiction which is 
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set OUGeIn Sectionsecs to 88 of thet SchoolOAct, and Wt ais 


AudLeLal Anenacire. 


investigation Procedures. After estabbishing juris-— 
diction, the Board of Reference traditionally moves on to the 
inquiry of the facts in the particular situations coming be- 
LOpCMEC MC LIL Gis LS First Vud1Clal stunction ys Ine, power to 
investigate both the procedural and substantive issues in the 
disputes is expressly granted in sections 87(2) and 87(6). 

According to section 87(2), the Board of Reference 
does, in each case coming before it, make such investigation 
as it considers necessary, and before making a decision it 
does give both parties to the dispute an opportunity to be 
heard. It has been the custom of the Board to conduct a 
public hearing to which both parties to the dispute are in- 
vited. Usually the parties are assisted by counsel. It 
hears sworn viva voce testimony (Judge Kerans, 1972:1). As 
applied to the examination of witnesses, this phrase is 
equivalent to "orally" receiving evidence. Traditionally, 
the Board takes the view that the burden of proof is on the 
person who gave the termination notice (Kerans, 1972:1). 
Therefore it hears the evidence first of the party giving 
notice of termination, whether school board or teacher, and 
then the evidence of the party attacking the termination. 
The hearing is conducted like a trial, with swearing-in, 
witnesses, evidence, cross-examination and summation. The 
Board will hear only evidence on the reasons stated in the 


notice of termination, “Thus, it iS’ extremely amportant that 
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the notice of termination contain all reasons on which evi- 
dence is available. 

According to section 87(6), the Board of Reference 
utilizes its Powers of Commissioner and would not hesitate 
to summons witnesses to give evidence on oath, orally or in 
writing, and/or produce documents pertinent to the dispute 
if such a need arose. To the writer's knowledge, the 
Board has not thus far needed to enforce the attendance of 
witnesses, nor to compel them to give evidence and/or pro- 
duce documents. These granted powers of investigation have 
effect without needing confirmation from another body. The 
Board takes seriously the duty to properly exercise its 


powers of investigation. 


Powers of Orders. After investigation and delibera- 
tion, the Board of Reference's second judicial function is 
to make a declaration of the action required to be taken 
under the relevant rules of law. The Board's decision is 
final and binding, and imposes obligations upon the rights 
of individuals. The Board makes such orders as it deems 
NUstmeUUC Onl Vedoter tI nding stmawedescCniOOl, bOAarG ealtedaan 
its duty. 

The Board of Reference often uses its powers to 
reinstate a teacher. The power to reinstate is not normal 
in termination cases and is not possessed by judges of or- 
dinary civil courts, since judges only have the power: to 
award damages. For example, on June 15, 1973 (Case #11, 


Appendix, Boards of Reference cases), the Board ordered that 
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a teacher be reinstated in his contract of employment. 

AGetLimesqmetnerboOardimay findethat sas 7ust{korder 
involves the changing of a termination date. For example, 
on June 25, 1980 (Case #8, Appendix, Boards of Reference 
cases), the Board ordered that a vice principal designation 
be restored until the end of the school year. 

Although the Board of Reference may decide that a 
school board acted reasonably in dismissing a teacher, the 
Board has often ordered a severance payment to the departing 
employee on the basis that inadequate notice was given. 

The constitution of adequate notice depends upon the circum- 
stances in each case. The circumstances include the 

nature of employment, length of successful service and 
length of the employment contract. For example, ina sus- 
pension and termination of designation appeal on February 17, 
1972 (Case #17, Appendix, Boards of Reference cases), it 

was held that the school board be required to pay five 
months’ principal's allowance to the appellant. Although 
the actual suspension, from the commencement date of sus- 
pension to the date of the Board of Reference termination 
decision, was only one month in duration, the Board took 
into consideration the number of successful years of service 
with the respondent school board. The Board has also held 
that the level of existing opportunities. of an employee to 
gain new employment is a factor, and to be considered in 
giving a notice of termination. 


On occasion the Board has used its powers to award 
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damages when reinstatement was not appropriate. It heard 
such a case on February 1, 1979 (Case #15, Appendix, Boards 
of Reference cases). The appellant was awarded four months' 
pay in lieu of notice, and his contract of employment was 
terminated. Since the community had become well aware of 
the appellant's convictions, the appellant would have been 
precluded from reasonably carrying out normal teaching 
duties. 

On occasion the Board has also ordered that no 
salary be paid for a specific period of time. In one case 
heard on October 30, 1979 (Case #7, Appendix, Boards of 
Reference cases), the Board ordered that the appellant be 
suspended without pay, for one year. At the end of the one 
year the school board was ordered to reinstate the teacher 
inshis contract ofeemployment. 

Section 87(3.1) expressly grants the Board to make 
"among other orders," "all or any" of five orders listed as 
possibilities for each case coming before it. "Among other 
orders" implies the rendering of whatever may constitute a 
"just" order given that the merits of a case may be so pecu- 
liar as not to be treated in a traditional sense. To date, 
no case has had merits so peculiar that the orders have had 
to fall within the "among other orders" power. 

Since June 2, 1981, when a new section 87.1 was 
assented to, all Boards of Reference orders are in fact 
fpladswichetne CleorkeOLtne Courtein the judiovals district 


in which the case proceedings arose. This is a valuable 
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piece of legislation which will aid in a buildup of avail- 
able information on the types of cases heard and types of 
decisions given. Before this legislation came into effect 
it was almost impossible to get information on Boards of 
Reference cases heard and decisions given. Often, decisions 
were given orally, with no court reporter in attendance, so 
there was no recorded information available. If there was 

a written decision, it was virtually impossible to locate a 
copy of the decision. Often, the chairman of the Board of 
Reference had not retained a copy. The ATA received few of 
the decisions and those it did have it was not able to 
share because of "confidentiality." The ASTA worked hard to 
try to get the decisions, but many school boards would not 
cooperate in sharing the decisions. Ultimately, the re- 
searcher hounded many lawyers' offices and the appellants 
themselves to get the information needed. It was a trying 


task indeed. 


Procedures Provided by Common Law 
Comparative Parts of Natural Justice 


ligkigiviecogNotice Ofshearing3g@ Thas*aspecteoh natural 
justice has been incorporated in sections 87(1) and 87(2) 
of the School Act. : The Board of Reference holds that both 
parties to the disagreement are entitled to the protection 
afforded by the audi alteram partem rule. A person must not 
only be given an adequate opportunity to know the case he 


has to meet--he must also be given an adequate opportunity 
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toOmanswer torit} (dewomith, 19592110) In tother words, no 
man should be condemned unheard (Black's Law Dictionary, 
L968: LOG)". traditionally, the’ Boardwol Reference has con-— 
ducted a public hearing to which both parties are invited. 
Because the Board holds that the terminated party has a 
right to know the whole case presented against him, the 
Board has repeatedly stressed that it will entertain evi- 
dence only on the reasons for termination which were stated 
in the Notice for Termination. The Board views as a proce- 
dural requirement that a person has the right to be heard 
by the person deciding the case, before the decision affect- 
ing him is made. On June 15, 1973, the Board of Reference, 
chaired by Judge Kerans, commented on this very point (Case 
#11, Appendix, Boards of Reference cases) : 


ee etherwrules or natural justice include: the 
rule that the decision maker must hear both 
Sides, or more precisely, inform the person 
whose rights are affected of the case against 
them and afford them a fair chance to answer 
hoe woubyeCcceonLy= to compilmance with this 
principle, the actual mode of procedure is not 
a matter of natural justice, even including 
whether the hearing be an oral hearing or 
otherwise. 


Thus it could be that the decision maker might 
decide to hear only written submissions. It 
might also be that the decision maker delegate 
to some clerk the duty merely to collect the 
written material. Also, logically, the deci- 
sion maker might delegate to another the job 
of collecting oral submissions and reporting 
them to the decision maker. In such a case no 
person affected could complain. Since he has 
NOME LON tenacurd weyUStLCeeLOsdneord hearing 
he has no right to be personally present at any 
time before the decision maker. His only com- 
plaint would be if the reporter failed to 
fairly report what had been said to him. 
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Thus it is,-that,, in,full icompliance with ithe 

rules of natutal justice, the practice has 

arisen in the United Kingdom and the United 

States of the holding of public inquiries by 

a delegate of the decision maker. My under- 

Stand Ge oeelictetie suty Of Such am inquirer 

includes the collection and reporting of all 

information. (Kerans, 1973:3-4) 
However, the School Act does not grant the Board the express 
power af delegating to another the job of collecting sub- 
missions and reporting them to the decision maker. To date 
all Boards of Reference decision makers have themselves 
orally received all submissions. 

Je eeghioelOmexamine RepoOrus and OEner Secret envig 
eence. | Based onal lt the documentation collected, and the 
Boards of Reference cases reviewed, the writer believes that 
all evidence upon which the Board has based its decisions 
has always been disclosed to both parties to the dispute. 

3. Right to Particulars. The practice of Demanding 
Particulars of the Reasons for Termination has eyolved and 
is being used by both sides (Nemirsky, 1974:9). In some in- 
stances, the Boards of Reference have chastised a party for 
fapngecO,cemandepalticuldarS tills OCCULLCO sd tara Nearing 
on March 1 and 2, 1973 (Case #4, Appendix, Boards of Refer- 
ence cases). In the Preliminary Objections hearing, counsel 
for the appellant alleged that particulars given were not 
specific and sufficient. The Board found that no order for 
further particulars was given by counsel for the appellant 
and chastised counsel for not ordering further particulars 
on his client. The Board held that it remains the responsi- 


bility of the appellant and his counsel to order a Demand 


for Particulars if they wish. further specific information on 
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allegations stated in the Notice for Termination. This was 
the case from which the practise of demanding particulars 
evolved as being acceptable to the Board of Reference. As 
reasons given by the school board are usually general, it is 
the board who is served with a Demand for Particulars. The 
practice allows boards to generalize in the beginning and 
to give specifics later when a case is being prepared. It 
is easier to be specific when a case is being prepared for 
the Board of Reference than when a termination occurs. In- 
terviews with possible witnesses often reveal examples not 
known at the time the termination was affected. 

Ape RUCK ACO Adjournment. To the writer's knowledge, 
the Board of Reference has always honored requests to ad- 
journment when the appellant has shown good reason for the 
mequest. 

5. Right to Cross-Examine. To the writer's know- 
ledge, no Board of Reference has ever refused the opportunity 
to cross-examine. 

6 ep Rightetos thei Applicabilityiof yRulessof Evidence. 
To the writer's knowledge, the Board of Reference has never 
had to deal with the inadmissability of any evidence coming 
before it. To date all evidence received has had some pro- 
bative value in the circumstances. 

7.) Right to Counsel. The Board has traditionally 
held that both parties are entitled to appear in person, and 
have a right to be represented by counsel. In fact, the 
Board of Reference has encouraged both parties to he repre- 


sented by counsel. This was the situation at a hearing on 
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July 21, 1971 (Case #10, Appendix, Boards of Reference 
cases). The Board consisted of three members and was chaired 
by Judge Buchanan. The first hearing was held in Calgary on 
July 21, 1971, at which time the appellant appeared without 
legal counsel. The Board of Reference decided (supposedly 

in all fairness to the appellant) that they should hear the 
school board's testimony at this hearing and provide oppor- 
tunity at a later date for the appellant to present his side 
of the case, after he had obtained legal counsel. The second 
half of the case was subsequently heard at Olds, on September 
25, 1971, at which time the appellant was represented by 
legal counsel. This practice may seem somewhat unfair to the 
school board because the appellant had lots of time to con- 
Sider the evidence presented against him, and to arrange to 
have the many witnesses appear on his behalf. It is, how- 
ever, understandable that a lack of legal counsel would be 
averuscratlon co ctheringuiring board” of Reference. Wrtehoutc 
proficient legal counsel, simple rules of court, rules of 
evidence, and cross-examination of witnesses would be inade- 
quately exercised. 

SemehecnestOsOpen COUrCemmiradttyonalny.) (New BOaruson 
Reference has held oral hearings and has conducted these in 
PuUbliTc ee neweBoardecould,  iowever, JeCrderlomoldethne pro= 
ceedings 71n Camera "1f it LChoughte that good’ reason to do so 
existed. For example, it would be desirable to hold “in 
camera" hearings in a case involving gross exploitation of 
either students or teachers because public knowledge of such 


involvement could make it difficult for the aggrieved parties 


‘lute enechen pes rar ane Bios TT ee oreot: eth «fare 
AiG» purytes. 43 ere ; wie gare 6at a epee. YG 
‘19st lw~ beyaeuts éreiipy sl ty ih attnhstw #4 au V28) gine 

pare eT ae ee <b Bone on ie 
; 


i Se tvs ay) oilT lorne ta pat 
ia rat? | joy eine real nenoasiiaee . b op O28 esons st stew 


Lary if Ny aati ehig “Eh “(aemizeos Ff eae od: bareed 
; eae 7 

H ear (os J hag ti cre =! 3 ‘ose! i y) Saad: er mid 
7 a 
aU - : 

mw dafenvoe: lepet thwdde eed of aes t6 oh, iy to 


i 1 iJ Ki at q ' a, (i xe Li Dj pe SL! we Séa Bees ae “0 
i 
wad } ; or pil ise Ag) 52), Qebtiw 30 


ry 
i ‘al 
92 ts Pa tagly a tery ae33 AA: 21D Weise AAG 


75° 3 ‘ ity Read toe! Sani tegen’ of) done mf 
F ‘ af » Bet togeg) Sanehtve 


ee a ee ee 
_ 
ie Slay (per ) Jed F6 inst wre ts aan inte 4 ar 


‘ 
ad 


r 
oz Y 5 G7 : , = ial PaO TMT cy nt ie 
vend 


apiws .otwoo/ ig ilps signty ethene tape 


Aa 


, > ; 
i> ed AE wmy ¢a Aaist sw! 7 i» Gy i PLAINS e eer Po ' 
- - 


; fects fro ty nes ol 


127 \y ar aa £9 Site 


u 


ore 
ie 


Nain 4 


102 


to continue living normal lives within their community. 

9. Right to be Heard by Person Who Decides. The 
Boards of Reference have always held that the parties coming 
before it have the right to be heard by the person(s) decid- 
ince Lhnes Caselaw Ineallecases); the confirming sauthority ofthe 
Board was composed in the same way in both the hearings and 
the deliberation. 

TOS SS guvetor Reasons forypeci sion SFP roms thetdocu— 
ments collected, the writer could not establish if all 
Boards of Reference cases decided had in fact issued reasons 
for the decisions. It was especially difficult to establish 
this for the cases heard before and during the early 1970s, 
because documents for Boards of Reference cases were kept in 
many places. There was no one central place that in fact had 
all documents referring to any one Board of Reference case, 
either heard or decided. If a written decision stating the 
reasons did exist, it was virtually impossible to locate a 
copy of the document. The writer was told by an educator 
who had been a member of several Boards of Reference that 
the Board's reasons for decisions were never given just 
orally. The Board always gave at least one reason in writ- 
ing for its judgements. This written document was often in 
the form®of at@léetter tovbothsparties to the dispute. As the 
1970s progressed, the writer found that the Boards' of 
Reference reasons for decisions were easier to locate. These 
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Since June 2, 1981, the Board of Reference has followed the 
iets Qt Oneoresecto ons a/30)1) «and tiiledsibs.ondetsy inathe 
judicial district Court in which the case proceedings arose. 

ll. Right to No Bias. By reviewing all documenta- 
tion available, and by interviewing many people who in the 
course of their careers came in contact with the Board of 
Reference, the writer has been able to ascertain that impartiality on 
the part of all members who sat on Boards of Reference cases 
has always been upheld. The Boards of Reference have always striven 
to uphold the principle that it "is of fundamental importance that 
justice should not only be done, but should manifestly and 
undoubtfully be seen to be done" (de Smith, 1959:140). 

Emphasis has shifted from the simple precepts of the 
law to the more subtle refinements of public policy, as 
decried by the public at large, "Visible justice" has become 
an expectation. To date, no Board of Reference decision has 
had to deal with bias, in neither the evidence brought before 
Deenor sineehe conposition .ol tthe, Board atselia “Levis rea— 
sonable for the law to require a greater measure of detach- 
ment from the members of a professional disciplinary tribunal, 
bearing a close resemblance to a court of justice, because 
the issue at stake is the appellant's livelihood. Even when 
the Board of Reference composition consisted of three members, 
bias was never a problem. Now, of course, with the decrease 
in composition to one member, who is a practising judge, bias 
Lo Jus teaskunkikelystomoccur , 


Remedying Defects on Rehearing. To date the Board 


of Reference has been asked to rehear only one case, On 
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September 5, 1979, the Board of Reference was asked to re- 
Open the hearing of an appeal previously decided by the 
Board on November 16, 1978 (Case #31, Appendix; Boards of 
Reference cases). At the 1978 hearing, the appellant had 
been reinstated in his teaching position. No order, how- 
ever, had been made in respect of the payment of salary for 
the period between the termination of employment and the 
reinstatement of the contract of employment. Subsequent to 
the issuance of the order of the Board of Reference, counsel 
for the appellant, by Notice of Motion, applied for an order 
of the Board of Reference directing that the appellant was 
entitled to salary for the period of time between the ter- 
mination of his contract and the reinstatement of that con- 
tract. Counsel for the respondent submitted that the Board 
of Reference, having made its order with respect to the 
Appeal of the Appellant on November 16, 1978, was now 
BUNCeUS,OLeUC TOM Ine phrases Tunectussolilclo. means «thac 
once a function has been fulfilled, there is no further 
authority for the agency, Since it has fulfilled the purpose 
of its creation and is therefore of no further effect 
(Black selawebDict1 onary, s19698s802)5 |) scounsel for the appel— 
lant submitted that the Board of Reference is empowered to 
reopen a hearing to permit the calling of new evidence, as 
NO appecdimetsaprovidedatromeasdecisrongorathesBoard. “To 
this, Judge McFadyen commented: 

PhessULl So@clLaongo mc icabOalrdsOn ReLerencemis 

SetmoutminesecctionSecsetOsncs or thegschooleAct 

MEPS enh ore ey ck ae Thee jUrLedicbLOneo catia 


Board OpeReterence 16 a Stalutorye jurisdiction 
which arises as a result of an appeal, properly 
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taken to the Minister, which is referred by the 


Minister to the Board of Reference (p; 4). . 
In the matter before me, an appeal was properly 
filed. Seomemand has resultéed@in ansorder 


granting the appellant the relief requested by 
Nee Em enemul 7 oe ieCari igi Ly emy) Vv Lew, supon 
the order being made, the jurisdiction of the 


Board . . . ih respect of the appeal which was 
filed, was exhausted (p. 5). (McFadyen, 1979: 
ag 


Judge McFadyen referred to Texaco Exploration Canada Ltd. v. 


Mineral sASscssmenteAppealspoard 4(1977 jel Altay i Rw (2d) 600, 
wherein Laycraft, J. at page 49, stated, "Unless either ex- 
pressly, or by implication, the enabling statute contains a 
power to rehear a case before it, a tribunal exhausts its 
JOErsd GtLloumwitnethe first hearing! (McPadven, 19/9 25) 
Judge McFadyen went on to say that in the case before her, 


there was no "new evidence," no evidence at all which was 


not available at the original hearing. There was no allega- 
tion that there was any reason why evidence supporting the 
original application for relief was not called at the ori- 
ginal hearing (McFadyen, 1979:12). The Judge continued her 
explanation: 


intact teappears: that the Board of Reference 
has jurisdiction (only) in respect of an appeal 
which has been filed within a limited period of 
time from the date of termination. 


Thee jurisdictions of: Ehe, Board lore kelenence is 
Jhe(SHieuwedk. | Wey Geveheshe=” » Baal Gola! Mine Rbe 


Them Uotsdic rons OLethies board: Of nelLercncegwas 
exhausted upon the issuance of the order of 
Novenberelo lay oem Lhe bOdraels s LUNGLUSEOEL I 
C1 Ole ancenasenOe yULLSdLCtLiLons to reopens the 
hearing of the appeal to consider an issue and 
to grant relief which could have been granted 
On the originaleancaring (po. [4)=) )(Mckadven, 
PITS boy 14) 


Accordingly, the appellant's application was dismissed. 
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Estoppel or Waiver. Boards of Reference uphold the 
PEIN pie thatradiecronls Licorporated in thearlrules of 
natural justice are rights which must be asserted by the 
parties to the dispute. In several cases, the Board has re- 
fused to entertain argument objecting to defects which a 
party had failed to object to at an earlier available oppor- 
tunity. One such situation arose at a Board hearing on 
Maye 2, L980 "(case y3, Appendix, Boards of Reterence cases). 
The Honourable Mr. Justice Holmes applied the principle of 
estoppel to the appellant's concern of irregular form of 
notice. In the Reasons for Judgement, Justice Holmes stated: 


In considering the merits of such an appeal 
it is the function of the Board of Reference 
to review the reasons given by the respondent 
in its termination notice and to weigh the 
adequacy of the respondent's actions and to 
determine whether the respondent acted reason- 
ably in the circumstances. 


It was not argued that the form of the termi- 
nation notice was irregular. The notice 
Clearly set ott that the decision to termi- 
nate the appellant's failure to comply with 
a lawful order of the respondent (school) 
Board issued on June 20, 1978. Particulars 
had been delivered to the appellant's agents 
WitheamLetter cated May Ul, 197/9 "5 (On the 
evidence, sie have no dvbrreuLltyve ine fanding 
that the appellant had ample notice of the 
respondent's complaint in sufficient time to 
prepare his submission at the termination 
hearing on May? 29,-1979.+" (Holmes ,"198083) 


Failure to raise objection to the defect of irregular form 
of notice at the first available opportunity, which was the 
termination hearing of May 29, 1979, was sufficient ground 
to estopp the appellant from seeking review on this same 


groundson May 21,7, 1980. 
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Doctrine of Fairness 


1, Board of Reference Level. The Board of Reference 
practises both good faith and fairness of procedure in reach- 
ing its decisions. The Board extends the same fairness of 
procedure to both appellant and defendant in the cases coming 
HSlore At. siwethe, conduct. of its proceedings it has con— 
formed to the rules of natural justice to the extent required 
in each particular case to ensure that each party to the dis- 


pute had a fair chance to present their case. 


2. School Board Level: Test for Reasonableness. The 
Board of Reference also expects that good faith and fairness 
of procedure be applied at the school board level when con- 
tracts and/or designations are suspended and/or terminated. 
Section 78(2) requires of the school board that whenever the 
statutory notice of termination is used, the board shall act 
reasonably. This review of "reasonableness" is conducted by 
the Board of Reference. 

The test for reasonableness consists of three re- 
quirements. Firstly, the reasons for termination must exist 
in fact. Secondly, the school board must itself make an 
PiguLcyease col ticasacts = inairdly, thicsadequacy GOuetive facts 
in each case is carefully weighed as to their "reasonable- 
ness." Reviews of adequacy are of two kinds: (a) where the 
teacher's conduct is the basis of the reasons; and (b) where 
teacher conduct is not the basis of the reasons for termina- 


tion (Kerans, 1972:8). In the Manitoba case of Erlund v. 
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Qual cy eConmunicat non eroducts\Ttdyl etial At(19 72 )e29uND. GeRe 
(3d) 476, Wilson, J. of the Manitoba Queen's Bench states 
that "what is 'reasonable' depends upon the circumstances 
Of thescaseww.s. eo elhesBoard: of Reference fully: endorses 
this statement by the practice of deciding each case on its 
own merits, and diligently applying the test for "reasonable 
ness." 

The Board has always acted on the assumption that a 
school board could never be said to have acted reasonably 
if the reasons given for its actions do not exist in fact. 
Evidence is allowed only on the reasons stated in the Notice 
GEeTerminatiLon/ eFlLi the school, board’ fal s to iconvince: the 
Board of Reference that the reasons given existed in fact, 
the termination will be set aside. In one Board of Refer- 
ence case heard on July 8, 1971 (Case #1, Appendix, Boards 
of Reference cases), it was held that there was insufficient 
evidence to support the grounds on which the school board 
was basing its termination of contract, and the termination 
was set aside. 

In regard to the second test for reasonableness, the 
Board of Reference has held that a school board acting 
reasonably must itself make an inquiry as to the facts. No 
such inquiry would reasonably be adequate without hearing 
what the teacher had to say. The Board has repeatedly em- 
phasized that in the same manner as it adheres to the audi 
alteram partem rule in, its own process of inquiry, so too 
should the school board adopt the practice. So far, the 


Board of Reference has had to contend with three issues 
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relating to the audi alteram partem rule at the school board 
level. The issues were that: (a) the teacher’ must have an 
adequate opportunity to answer to the case against him; 
(b) the teacher has a right to be heard by the person(s) de- 
cidang haswcase ;eands (Cc) ethemmeaningsofaarthearing. Jetrach 
of these issues is explained in the following separate para- 
graphs. 

The Board of Reference case decided on February 21, 
1972, has become the test case for the issues of whether or 
not the teacher must have an adequate opportunity to answer 
the case against him (Case #20, Appendix, Boards of Refer- 
ence cases). The three-member board was chaired by retired 
Chief Judge Nelles Buchanan. This was an appeal from one 
female person, on the basis of alleged neglect of duty in 
fal lingstosrepornteion work after vthe pChristmas vacation, 
without lawful excuse. The Board had denied her request for 
Leave of Absence without pay to take a skiing holiday, as a 
PaleeOlLenensnoneymoon..» Apparently, the appellant had@pro— 
ceeded with her holiday plans, notwithstanding the school 
board's refusal to grant her the absence without pay. She 
dvdgnocievechemorincipal Ob her, schoolvabcuGsnemeintencions, 
and had requested a substitute teacher for the period of 
Hhemenoliday pavanuary 24.00, 28,1972. Onesonday January 317, 
1972, the appellant received by hand, a letter informing her 
of contract termination effective March 3, 1972. The Board 
of Reference held that the school board had failed to act 
reasonably pursuant to section 78(2) of the School Act, by 


terminating her contract without affording her the 
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opportunity to be heard. The school board appealed this de- 
Caeuon sto *thessupremesCourt of Alberta, triaeipivision: 
They applied for an application in the nature of eletehesiehatel gu 
to quash the Board of Reference Decision. On behalf of the 
school board it was argued that it was erroneously assumed 
by the Board of Reference that the Board of Trustees had 
béeenPacting Inverthsrrarjudicial onfquasi—judicial tcapacity. 
The Board of Reference had therefore erred in deciding that 
the trustees were bound by the rules of natural justice. [In 
giving the decision on August 31, 1972, Lieberman stated: 

The to choo AcuPp Supra pmatid particularily, séctiion 

76 thereof as applied in this case, imposes upon 

the Board of Trustees when considering this mat- 

CODEC OOLLGatLOMNeot, G6auingewiti the Trignts 

’ of an individual, and when dealing with those 

rights, the Board of Trustees is exercising at 

least "a -qdasi-judicralefunction. fast lL. The 

board is acting in the least as a quasi-judicial 


body and as such must observe the rules of 
natural justice. (Lieberman, 1972:2) 


The school board's application for certiorari was not granted. 


Since this judgement, school boards have recognized that an 
adequate opportunity to answer to a case is a requirement of 
"reasonableness." 

Two Boards of Reference cases addressed themselves 
to the issue that a teacher has the right to be heard by the 
person(s)) deciding the case at the school board level: On 
July 7, 1972, one female person appealed her termination of 


Contract, on alleged grounds of ancompetence and lack of stu-— 


dent rapport (Case #21, Appendix, Boards of Reference: cases). 


Counsel argued that no opportunity to be heard had been 


afforded to the teacher by the school board before the 
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termination had been decided. Apparently, it was the school 
board superintendent who had heard the teacher's side of 

the dispute. The three-man Board of Reference chaired by 
retired Chief Justice Buchanan allowed the teacher's appeal, 
andsorderedwremnecatement, TFueheld@thate the anguiry bythe 
Superitendentewas not *surficientéforva proper ‘opportunity 
to be heard for the teacher. It was necessary in this case 
for the school board to have heard the teacher, because it 
was the board and not the superintendent who had the author- 
ity to terminate the teacher's contract of employment. This 
same predicament was the ground for argument in the case 
heard on June 15, 1973 (Case #11, Appendix, Boards of Refer- 
ence cases). In this case, prior to the contract termina- 
tion, the trustees of the respondent school board delegated 
to its superintendent the power to terminate a teacher, 
"subject to confirmation by the conference committee of the 
school board." The superintendent prior to the actual ter- 
mination gave the appellant a hearing. The conference com- 
mittee of the school board, prior to confirmation of the de- 
cision to terminate, did not in any form give the appellant 


notice of the case they heard against him, nor gave him any 


Spporecunicyeiueany Lorm -coOranswereco, the case; Orner than, the 


hearing with the superintendent. Presiding Judge Kerans 
held that in this case the superintendent was not merely a 
reporter of the teacher's submissions, but had clearly been 
charged with the responsibility to form an opinion on the 


dispute. The superintendent's inquiries, in Keran's view, 
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had to be taken as having been directed to that end, and 
not merely to the end of collecting data for consideration 
by the conference committee. Because the real power of de- 
cision for termination rested with the conference committee 
of the school board and not the superintendent, this hearing 
procedure offended against the rules of natural justice. 
The teacher was reinstated in his contract of employment. 
Since these cases, school boards have been very careful to 
grant hearings with the person(s) who in fact does have the 
express and final power to terminate a contract of employ- 
ment or designation. 

One Board of Reference case, and two appeal cases, 
addressed the issue of the meaning of a hearing, and the 
allowable form of a hearing. In the Board of Reference case 
#11, discussed in the previous paragraph, presiding Judge 
Kerans went on to say that a decision maker might decide to 
hear only written submissions. In his opinion it was per- 
missible for the decision maker to delegate someone to col- 
lect written or oral submissions and to report them to the 
decision maker. Since a person has no right in natural jus- 
tice to an oral hearing, the person has no right to be per- 
sonally present at any time before the decision maker 
(Kerans, 1972:3,4). A reviewing of written submissions, by 
the decision maker- also constitutes a hearing. The first 
appeal case addressing this issue was decided on February 


8° 1974. The reasons for the judgement in the case: Regina 


Ex Relatiore Rudy Penner Applicant, and the Board of Trustees 
of the Edmonton School District No. 7, Respondent were given 
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by Mr. Justice Cavanagh. The school board had granted a 
hearing date to the appellant and had specified that the 
hearing would be "in camera." Before the appeal actually 
took place, the teacher applied for an application in the 
nature of mandamus to be directed to the respondent to hold 
tChep hearing: in public. Mr. Justice Cavanagh, in dismissing 
the application, emphasized that the relationship between 
the parties was one of master and servant and that under 
common law the contract of service would be terminable by 
either party. Section 76 of the School Act merely placed 
certain restrictions on the school board as master. Mr. 
Justice Cavanagh stated: 

I believe that the school board is going much 

further than it needs in holding a hearing. 

I believe to act reasonably as required here 

is to make adequate inquiries of credible per- 

SsonsceancstOnactuws ChOUCIDlaASEOL tO.acCte in dood 

faa. Che she pls i Sanot a Board! sittings asia 

tribunal to decide between two parties. This 

is a master trying to decide whether to dis- 

INES SeaeSenvants MCD a Jeeoire thts =. SenOt.d 

tribunal deciding a case before it. It is one 

Daktysto a contract trying sto decide 1£ he has 

the legal raght. to terminate it and the sta- 

tute requires him to act reasonably in reach- 

Incl ateaec LSI OnieesGdn 4) Bie eee tnen proposed 

hearing is an investigation of the board's 

legal position, not a weighing of an issue be- 

tween the parties. (p. 5) (Cavanagh, 1974: 

a 5D) 
Cavanagh implies that at the inquiry only the possible 
grounds for termination are investigated, ~The actual deci- 
Sioneco cCermmina tes docssnoteoCccurt at this hearing asthe 
actual decision to terminate or not terminate is not made 
until after the inquiry has been completed. If the master 


decides saLteremene Inquiry ,.that hesnas the@leqalsgrotundsto 


terminate and in fact proceeds to act on his legal right to 
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terminate the contract, only then can the servant seek the 
remedies provided by statute. In this particular case, the 
actual termination decision had not yet been made, so in 
etrecte theliteacherat that point ianitime hadpno,legal right 
of appeal to exercise, Mr. Justice Cavanagh continued his 
explanation: 
- - in my view the (school) Board has gone 

much further than required and has confirmed 

to the requirements of natural justice : 

The decision to hold the hearing in camera is 

SULLIGICni Galen wWhentivyourconsider thatythus 

hearing is an inquiry to determine whether the 

board should decide to dismiss or not. 

(Cavanagr wo a<.7) 
In effect, Cavanagh is saying that an inquiry of some form 
is necessary by statute. Whether the hearing is oral, or in 
written submission, is at the pleasure of the school board 
POmOcCl OG Weltatie: Nearing.s) Orally 1.6 19,eadain. atthe 
pleasure of the master (school board) and not the servant 
(teacher) to decide whether to hold the hearing "in camera" 
or "in public." Cavanagh's judgement dismissing the appli- 
cation for mandamus was appealed to the Appellate Division of 
Thessupreme COuLceOoE Alberta. Ihe case, Resrenner andsBoard 
Ole tuctecsson Bdmontonsochool District Now (19/4) 046.0 - Dek: 
(3d)je222, was cecided on, June ll, 1974. “Again, 1t) was. an 
application in the nature of mandamus requiring the respon- 
dent to hold the hearing in public, where the holding of a 
hearing in such cases either “in public" or “in camera" was 
not required by government statute. The Court held that 


having voluntarily agreed to hold a hearing, the school 


board must observe the rules of natural justice in holding 
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it. These rules would be fulfilled if: (a) the school 
board advised the teacher of the "charges" against him; 

(b) provided him with all documentary evidence in support 
thereof; (c) invited him to attend the hearing; (d) allowed 
him to be represented by counsel; (e) allowed him to call 
witnesses; and (f) allowed cross-examination of witnesses 
called by the school board. Since the school board in this 
case had given notice to the teacher that there would be a 
hearing, held in camera, it was now up to the teacher to de- 
cide whether or not he would exercise his right to appear 
before the decision-making inquirers. The Court further 
ruled that the rules of natural justice did not require a 
Hearingwineascasetlike this? to be conducted in’ publick 
There is, in fact, nothing in the School Act’ which’ specifi-— 
eally requires that*a school board should. conduct a hearing 
in a matter of this type either in public or otherwise. 

In regard to the school board's responsibility to 
act "reasonably," it seems it is irrelevant whether the 
teacher actually attends the inquiry. So far, the Board of 
Reference has been satisfied if it is shown that: (a) the 
teacher knew about the possibility of termination; (b) the 
teacher was invited to attend a board meeting inquiry into 
the possibility of termination; (c) the teacher was advised 
as’ tolthe alleged reasons for termination; ande(d)= the teach-— 
er was given the opportunity of responding to each of the 
reasons at the board meeting. 

In regard toethe third test forsreasonableness, it 


is required that after determining what the facts are, the 
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Board of Reference must then weigh the adequacy of the facts 
by the same test of reasonableness (Kerans, 1972:9). Reviews 
of adequacy are of two kinds: (a) where the teacher's con- 
duct is the basis of the reasons; and (b) where teacher con- 
duct 1s not the basis of the reasons. In both situations, 
the law of employment, previously referred to by Judge Kerans 
is the master-servant relationship, requires that reasonable 
notice for termination be given to the employee. This does 
not apply in cases of gross dereliction of duty giving 
Justified cause for summary dismissal (Kerans, 1972:4). If, 
at common law, an employer wishes to terminate the employ- 
ment, he is required to accommodate the worker so that the 
worker does not suffer undue financial hardship. This is 
accommodated by either the giving of reasonable notice, or 
severance pay in lieu of, to the employee. What is "reason- 
able" notice is dependent upon the merits of each case. The 
first type of review of adequacy of facts is in the case 
where teacher conduct is the basis of the reasons for dismis- 
sal from employment. His Honor Judge Stevenson commented on 
this in a Board of Reference decision of September 2, 1977 
(Case #2, Appendix, Boards of Reference cases) : 

In determining appeals from a school board where 

the decision is attacked on the merits as dis- 

finct £rom technical grounds, the i1ssue’ for me 

as a referee is to determine what are the reasons 

for dismissal, what are the facts, and whether 

these sfactsmconstitute a proper ground tom ter— 

mination. (Stevenson, 1977:1) 


The second review of adequacy of the facts is the case where 


teacher conduct is not the basis of dismissal. This 
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situation hastibeen referred tosass"staff reduction." “Tt is 
a difficult area for the Board of Reference as the extent of 
its jurisdiction in this area is questionable. Nowhere does 
the School Act state that a teacher's contract may be ter- 
Minated simply because his/her services are not needed, and 
economically not feasible for the school board. Perhaps 
this situation is inferred in section 78(2) of the School 
Act in the phrase, "Shall specify the reasons for termination 
anger Cachecasesthe: (sehool) Board) shall act reasonably." 
The Board of Reference has found that it is reasonable for 
a school board to terminate a teacher who is simply not 
needed. The Board of Reference has limited its enquiries in 
such cases to whether or not the school board acted in "good 
faith," without questioning the educational policies estab- 
lished by the school board. One such case was decided on 
August 8, 1977 (Case #27, Appendix, Boards of Reference 
cases). The reason for termination in this case was because 
of a staff reduction brought about firstly by declining 
enrollment and, secondly, because the board was involved in 
a long-range plan which was in implementation and had a 
community involvement which affected its budget. To this, 
the presiding Judge commented: 

The reason was a staff reduction and this was, 

inemy Vilew;) a Valid reason as it related stoethe 

implementation of a philosophy of the board. 

TieanecatisErecamthatethe board CouUldsnuOtedosthis, 

inelwvont ote ches ftactseotethisrparticulam case, 

byanaturaleattration and that agcritertashad 

to be set up. Therefore, it was incumbent’ upon 


the school board to act reasonably in setting 
upethis®criteriavas® theicriteriatrelated tosthe 
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CiON. sleamesatistiecd that the board acted on 

Its) DOlLLeVeandelts 1Senot, the rolesofethis 

Board of Reference to review the policy deci-— 

Sion. There was no malice here as towards 

Mrs. (deleted) and therefore, there is no bad 

faith. The criteria was set up in good faith 
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interest consistent with their philosophy and 

leat Savismicadethat 1c was’... -. tangood sound 

bussanessedecis lone p.eli). ei(CasSesNotn2/ wl Od Je 

10-11) 
The termination of contract was upheld, and no payment of 
damages was awarded. In particular, the procedures a school 
board follows in arriving at the decision is examined very 
carefully and closely. The Board of Reference does not con- 
cern itself with either "which teacher will go when there is 
aeCULOLoOS, —Olawi the Wiatecriceplanls USed. ) Ines Board y to 
date, appears to be more concerned with the animus behind 
who is to be eliminated. This is a determination of "good 
Panui oe Gite that i fett ise shown. thatethesschoor 
board used the staff reduction reason as a cover-up for 
other possible dissatisfactions and reasons for dismissal, 
the Board of Reference might rule that the school board did 


noceactein good faith) wien reducing Sstalt —@ They termminacion 


might then be set aside. 


Observation of Cases Heard.we The writer shad the 
opportunity to view seven Boards of Reference hearings from 
1977 to 1980, and was impressed with the presiding Judges' 
high expectations of proper courtroom procedures, and 


enforcement of those expectations. All seven hearings 
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were conducted like trials, with swearing-in, witnesses, 
evidence, cross-examination, and summation. The 

court rules of evidence and the right to cross-examination 
were expertly applied by counsels for both parties. When 
rendering their decisions, the Judges did give a summation 
of the cases, and their reasons for rendering the particular 
decisions. Written reasons for the decisions were also 
available. This is most desirable because with no written 
reasons for judgements, it is most difficult if indeed not 


impossible to seek judicial review of a decision. 


Does the Board of Reference Measure Up 


LOutheeRequiremenve? of awe nerermsiof 


Procedure? 


The Board of Reference has established itself as an 
ensurer of procedural fairness. The Board fully exercises 
the powers and duties provided by statute. The Board incor- 
porates the rules of natural justice to the extent needed, 
dependent upon the circumstances of each case and the sub- 
ject matter under consideration, to ensure a fair hearing 
for both parties to the dispute. In so doing, the writer 
believes that the judges sitting as the Board of Reference 
miterpret their duty to, “act judicially“ in) accordance, with 
tThieeru les Or iatitale justice, tOmlean Ciatecicysdrcm Lom ac. 
EALG LV eo elie WLEteraaisOubel leves thatetheysinterpretcerhc 
ConceptsoOl au CicyetOndC uta rly snOLsLONCeCnO Le mde Se ae lis 
plied procedural obligation, but rather an obligation to see 


that the procedure in each set of circumstances is adapted 


Nite 
. ” * eh i : ; 
(aeaie niete a gar: nwa CIE 8 fe st? © (te 7 


> - r, fiery y : 
eift hei? own 


pi van tayo 082d od ee i site irrals iv 


ae eS i i dared oak aie A] vil fhe: i i” 
nolbiretan a owl bith yi sin weld «iv: Pigs 


wafootsine |i. nit) tenon i whartine shen? Hit 


aut tox «soi eee SAPeaes B4eneas “ats i iW 


j 
nearsiz4’ Of AP.W OBORore oliaatwoe 1a a T 
; 7 
weshni 4) 2liml2eeo Seem ws Fi . Bane ut 1 éobe ews 
. my 
° wrbar " t he] fat Le ww a ; : uf aM ; ve grt 


an a ; 
oy srommet mates 4k Zo berene erfs ae 


: ty re ven : 5 - : i Pus ' wi oe = an 


rn t teg t s+ bangs ii 4 } Fo: i | 
2° ay 3 ‘ he BA i 4p * : gon : a = %e 
4 é 5 Z Lm Sit? A » Zar £4. all al aie ae ig fad 
1 a 


‘Gohi fsao08% eff .o¢etAre ya bubtvore @eatrbh lite bei og yr 
: 


. 4 4 
hegre JAaIsoe ais Oo a OE. | (62760. 20 ‘ ees osa0 


sa 
“due O42 aA osbe fgg) Fo seunmcanitosrs bet enc sora 


rr i365 mo aie 4 S70Ene et a ir S| ‘9 ‘aves >) 4 aba * a ds im 
- ’ ja ; ; aa 
setdew ess \pah oe’ nA ds eqwil ald ¢ nals 
< 


‘ ust a3 hin Pra fi pee & Bd 9 na ‘pg ar a wt aout: ni eT, 
Wdtolh re as 
4 ui joe” ope sath 


: a | per ete ain 


eit bw eestnbaeou hed wh mk 
en) Top 


AT a var ‘ei ia wa 


Aye ai 4? 


eA) 


to ensure a fairness of procedure to both parties to the 


dispute. 
Grounds for Board of Reference Decisions 
Contracts of Employment 


Technicalities of Allowable Date. The Board of 
Reference takes the position that a school board, when ter- 
minating a teaching contract, must comply with the technica- 
lities of allowable date for termination as set out in sec- 
eLons 6/8 CL) -anags! Of the SchoolvAce, in Order that the 
Board has jurisdiction to hear the appeal (Nemirsky, 1974:2). 
Non-compliance is fatal to a school board's position and ren- 
ders a notice of termination void. 

In a case heard on July 26, 1971, the Board made it 
clear that the technical requirements of the School Act must 
be followed in the issuing of a notice of termination of 
contract (Case #13, Appendix, Boards of Reference cases). 
The notice of termination had apparently been mailed at 
aADDEOXIMAteLY 95°00 (p.m. son. Maye 3) pmandatheposteo fiace 
CLOSeds data. -458 Delive conch appel lantahads nos OppoOLrtun ity, £6 
sign for the double-registered letter until June 1. This 
violated the provisions of section 81 of the School Act, 
which states that a notice of termination cannot be given in 
the 30 days preceding a holiday of 14 or more days! duration. 
The notice of termination was therefore a nullity, and the 


teacher's contract of employment remained in full force and 


effect. 
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Notice of Termination and "Reasonableness." Section 
78(2) dictates that the Notice of Termination must specify 
the reasons for the termination, and that the school board 
must be "reasonable" when terminating and/or suspending a 
contract of employment. The Board of Reference traditionally 
allows evidence to be presented only on the reasons stated in 
the Notice of Termination, and reviews the adequacy of the 
facts in favor of the dismissal accordingly. As mentioned 
previously in this study, although the Board may decide that 
a school board has acted reasonably in dismissing a teacher, 
the Board has often ordered a severance payment to the de- 
parting employee on the basis that inadequate notice was 


given. 


Teacher Conduct Not Basis for Dismissal. Two cases 
dealing with termination of teaching contracts, due to the 
reduction of professional staff, were heard on April 21, 
1971. Retired Chief Judge Buchanan presided over both 
cases. The merits of each case were considered. This re- 
sulted in one case decision going to the favor of the teach- 
eb, ana the other going to the favor of the school board. 
The first case was an appeal from one male person whose con- 
tract had been terminated because a decrease in student en- 
TroOUlmentsdta paler culaGescnool Was sOLeCas GeLOLeathegnext 
school year (Case #5, Appendix, Boards of Reference cases). 
This prompted the school board to reduce the professional 
staff at the school. The decision to terminate this parti- 


cular teacher was made on the basis of least seniority. 
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This, in turn, was based on the date of the acceptance of 
employment by “the teachers with least seniority. "This ter— 
mination was set aside by the Board of Reference and the 
teacher was reinstated. The termination of employment was 
held to be unreasonable solely on the ground that the school 
board acted without having sufficient indication as to the 
teaching state status at the end of May. “In this particular 
instance, notice of termination was given in March, before 
there was sufficient indication of forthcoming teacher re- 
Signations. It was recommended that such terminations be 
held off until late in May, at which time it may be 

found that due to various factors it may no longer be neces- 
sary to serve such notice. The second case was an appeal 
from one male person whose contract had been terminated be- 
cause a reduction in professional staff was due to a new 
staff-utilization program which eliminated his position of 
teacher-librarian (Case #6, Appendix, Boards of Reference 
cases). He was employed as a teacher-librarian with duties 
as a librarian, and duties as a teacher in teaching a course 
in library science. The school board authorized the imple- 
mentation of a staff-utilization program which allowed for 
the replacement of a teacher-librarian with a library tech- 
Mician. This termination of contract was Upneld.” The) Board 
of Reference took note of the technicality that the nature 
of employment in this case was not the usual classroom 
teacher employment. In as much. as the role for which the 


appellant had been employed was being abolished, the school 
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board acted reasonably in serving notice as it did, on 
Marcher L970 gyihiss gave the, teacher: generous time in 
which to obtain other employment. 

In cases where the school boards have allowed the 
teacher an effective opportunity to be heard and the teacher 
failed to take advantage of the opportunity, the Board of 
Reference has held that the school board had done all that 
was necessary. This was noted at the Board of Reference 
hearing OneJdinomse., LI/3(Casel #227) Appendix,, Boards Of 
Reference cases). Due to decreased enrollments, it was 
necessary to reduce teaching staff in a particular school. 
In particular, it was necessary to reduce teaching time in 
both chemistry and biology. Although the chemistry teacher 
was retiring, the biology teacher had no training in chemis- 
try. Because a combined training was now the most suitable 
arrangement, the School Committee had authorized the Super- 
intendent to hire a teacher with academic background in both 
chemistry and biology. Thus, the biology teacher's contract 
was terminated. In giving oral judgement, His Honor Judge 
Kerans commented on the role of the Board of Reference in 
Chise type) of ‘case: 

Thesaueveot schemschools Committees isiito, act 
reasonably, and in cases where the decision 
to terminate is based upon reasons having 
nothing whatever to do with the competency 
or the conduct of the teacher, I am satis- 
fiedmthat thesdutyeot thissBoardsisenot to 
become a second-hand Board of Trustees for 

a school board, determining policy questions, 
but merely to determine that the termination 
decision was in fact based on policy and 
that any policy consideration was not a sham-- 


in short, that the employing board acted in 
GOOds ta LC Ome Re rans LO 7:2.) 
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I am satisfied that the school board in making 
the decision to solve the problem they had in 
the school in the way they did was acting in 
good faith, and that these were real policy 
considerations and that they were reasonably 
convinced that their solution was the best 
solution and I do not think it would be appro- 
prelate conser LO sInguire: further into: ena, 

: - in the appropriate set of circumstances 
such as here, it is reasonable to terminate a 
teacher because of lack of the necessary spe- 


claln 2zedBerainind «me Lt; snOWwever,, MIqne not be 
reasonable in other circumstances. (Kerans, 
L973 2) 


In this case, the appellant had failed to avail himself of 
the opportunity to attend the inquiring board meeting prior 
to his termination. The teacher suggested for the first 
time, at the Board of Reference hearing, that he should have 
been given the opportunity to train himself for the new job 
requirements. To this suggestion, Judge Kerans commented: 

I have indicated that if the teacher had sug- 

gested this alternative that he now suggests, 

back in May, I would be prepared to say it 

would have been unreasonable for the School 

Committee not to try to work that out with 

him. (Kerans, 1973:7) 
The school board hearing which the teacher failed to attend 
had in fact been scheduled for early May. In effect, Judge 
Kerans chastised the appellant for not attending the hearing. 
Judge Kerans went on to say: 

I therefore express the hope that now, notwith- 

standing the lateness of his suggestion, it can 

yet be worked out. I express that hope because 

I accepted the school board's statement that 

these problems were the only reason for the de- 

Gis@or LOuterminate se herans, 197327} 
Notwithstanding this benevolent expression, it was held that 


the school board had acted in good faith and in accordance 


with the School Act. The termination was upheld. 
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On September 18, 1973 (Case #29, Appendix, Boards of 
Reference cases), the Board heard a staff reduction case in- 
volving five appellants. The five appellants constituted 
the entire full-time teaching staff of a school which was 
closed for economic reasons. The appellants conceded that 
the respondent board acted reasonably in its decision to 
close the school but unreasonably in giving inadequate notice 
of termination. Presiding Judge Belzil noted that one of 
the facts to be considered in determining what is reasonable 
notice is the availability of similar employment having re- 
gard to the employee's experience, training and qualifica- 
tions. In this case, the employment situation was further 
aggravated by the declines in school enrollments resulting 
in a surplus of qualified teachers throughout the province 
(Belg loo CUdCeEe Belz tound: that» fon) the most 
senior appellant, reasonable notice would have been nine 
months, and that six months would have constituted reason- 
able notice for the remaining four appellants. In the first 
instance, the appellant was entitled to damages equivalent 
to nine months' salary less any amount which he had earned 
or would hereafter earn in any employment. In the second 
instance, two appellants were awarded damages equivalent to 
six months' salary less the amount they would earn hereafter 
in their employment. Two appellants were awarded no damages 
because they had made no attempts to mitigate their losses. 
Damage orders should not be considered as judgements against 


school boards. Such orders are merely a compensation for 
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the employee. There is always a possibility of severance 
pay no matter how reasonably a school board may have acted. 
It is a rule of law that in order for an employee to qualify 
for severance pay, he must make every effort to find another 


job and thus mitigate any loss due to termination. 


Teacher Conduct Basis for Dismissal. Where teacher 
conduct is the basis of termination, the Board permits ter- 
mination only in those cases where summary dismissal would 
be allowed at law, as stated in section 79.1 of the School 
RCC Nese ewould Micludes | sa) egrossemoral turpitude. such 
as would render a teacher unfit for his post; (b) derelic- 
tion of duty and incompetence; (c) refusal to obey a lawful 
order of the Board; (d) poor colleague relationship and 
insubordination; and (e) lack of discipline and unreason- 
able punishment. One or more of the grounds stated in 
section 79(1) must be present before a school board is able 
to suspend a teacher pursuant to section 79. Generally 
this section is used when criminal charges have been laid 
and there has been no trial of the charges. A teacher is 
suspended pending the outcome of the criminal matter. If 
convicted, the teacher will be terminated because of the 
conviction. If not convinced, the teacher is usually re- 
turned to the classroom and the suspension ended, 

One example in the first instance, moral turpitude, 
was heard February 1, 1979 (Case #15, Appendix, Boards of 


Reference cases). The appellant was initially suspended on 
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about September 1, 1978, and after a school board hearing, 
he was served with a Notice of Termination effective Novem- 
ber 24, 1978. The appellant was appealing his termination. 
It is not necessary to appeal a suspension because the 
school board decision to terminate has not yet been made. 

A] CeacherertSepaltdrduringea perigdtoftstcnensioneam@in this 
case, counsel for the appellant argued that the offense of 
having stolen property in his possession had already been 
dealt with by the Court, which had granted a conditional 
discharge on the matter. Presiding Judge Holmes concluded 


as follows: 


; from considering the facts as brought 
out in the evidence the school board did act 
reasonably under the circumstances. I make 
this finding on the criminal offence alone. 
And, notwithstanding that the possession of 
stolen property arose out of the Appellant's 
medical problem, the board had as its primary 
duty the responsibility for the operation of 
the local school system. Whether the students 
were justified or not, knowledge of the 
thefts and related conviction precluded the 
Appellant from reasonably carrying out his 
normal teaching duties in the (deleted) area. 
This consideration overrides any suggestion 
of a leave of absence for medical reasons or 
the relatively minor nature of the crime, and 
the ifactethat the Court’ saw £1t to give the 
Appellant a conditional discharge. (Holmes, 
1979:5) 


The suspension and termination decisions were upheld. 

An example in the second instance--dereliction of 
duty--was also decided in favor of the school board on March 
26, 1976 (Case #18, Appendix, Boards of Reference cases). 


Judge Kerans explained his decision as follows: 
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- . the classroom performance of the appel- 
lant was not satisfactory to his employers 
and that in a number of schools he had not 
effectively guided and directed the learning 
process for a substantial number of students. 
(Kerans, 1976:7) 


- - . he must have known he was deliberately 
tlouting the essential conditions of his 
contract. sa cndeed, .in the circumstances DLecan 
only understand his behavior as a declaration 
of war on his employers. Because he was quite 
capable of different behavior and because he 
behaved this way out of a conviction that he 
knew better than his employers, his behavior 
at (deleted) School was wilful, and wilful 
disobedience justifying summary dismissal in 
the ordinary case and providing reasonable 
grounds for a statutory termination under the 
SCHOO wma (Kerans, 1976:12) 


This judgement follows the explication Judge Kerans gave at 
a leadership course for school principals in Edmonton, four 
years earlier. At that time, he had said: 

ie tin Dkeeutehoe bo ite LOuSayaunate the Board. of 

Reference i. . has not insisted on any higher 

standard of conduct in this regard than what 

the ethics of the profession require and the 

overwhelming majority of teachers take for 

granted, sa (herans, 19/2:10) 
Incompetence has been a rather difficult reason to establish 
in fact. To Judge Kerans, competence denoted the capability 
to do the required work. Lack of effort as opposed to ina- 
Dulicy,) WasederetlrctiOn Of duty, not tncOmpetence |(Kerans, 
1 ees ip Beat a) ie 

On July 23, 1973, the Board of Reference upheld’ a 

termination based on incompetence (Case #19, Appendix, Boards 
of Reference cases). The school board had not been satis- 


fied with the way in which the teacher had performed during 


the past school year. Evidence was heard on the reasons 
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stated in the Notice of Termination, namely, problems with 
classroom discipline and inadequate lesson planning. Such 
specific reasons were eaSier to prove, than would be the 
word "incompetent." The Board of Reference had been con- 
vinced in this case that the proper personnel had been able 
to adequately evaluate the teacher, and that steps had been 
taken in an attempt to assist the teacher in improving on 
the specific, cited reasons for termination. Apparently, 
the Board was satisfied that the teacher either did not take 
appropriate steps for improvement, or was simply incapable 
of improvement. When alleging incompetence, whether meaning 
agmlac seo edb LrlyeOreamrerusdllOreraisure -tOucarry out. In— 
structions, it 1S necessary to look at the overall aspect of 
a teacher's performance. Although incompetence is, of 
course, a cause of dismissal, adequate notice is required. 
Suspension might be warranted only if the incompetence is 
gross to the point where it causes great severity in the 
total job performance. To date, the Board of Reference has 
not been faced with having to determine the facts of such a 
Situation. 

An example in the third instance, refusal to obey a 
lawful order of the school board, was decided on July 7, 
1971 (Case #26, Appendix, Boards of Reference cases). ‘The 
appellant was a shop teacher who had begun the construction 
of a house. for another teacher in the shop of a composite 
high school. The school board ordered the shop teacher to 


cease work on the project and to remove all materials from 
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the school.) #themappelVantiigqnored) this corderiwhich was de— 
livered personally by the chairman of the school board, and 
in so doing used abusive language. The Board of Reference 
upnelce Che wrermination otscontract. Thesburdensot proon tor 
"just cause" for termination has thus far rested on the 
school boards, Since 20 is their actions that have been 
challenged before the Board of Reference. Adequacy of facts 
is established only on the evidence presented to the Board 
of Reference. This evidence is then considered in light of 
the circumstances of each case. 

On May 217) 19807 the’ Honourable Mrs Justice Holmes 
rendered a decision on an appeal to the Board of Reference 
from a termination of contract based on the premise that the 
teacher had failed to comply with a lawful order of the 
board (Case #3, Appendix, Boards of Reference cases). This 
order was a directive stating a need for specific improve- 
ments on the part of the teacher. Justice Holmes stressed 
that the Board entertains arguments from both appellant and 
respondent, only on the reasons stated in the Notice of 
Termination. 

The Notice of Termination to the appellant dated 
May 29, 1979, was based upon the alleged.'failure 
o£ the appellant to comply with the terms of the 
respondent's directive on June 20, 1978. The 
issue in this appeal is to determine if the 
facts support the respondent's reasons for ter- 
mination and, if so, whether the respondent 


acted reasonably in the circumstances. (Holmes, 
1980:6) 


Justice Holmes went on to deliver his judgement: 


woes LL etinagtiatetne appellant ta overalecon=— 
pliance with the directive was unsatisfactory 
and it follows therefore that the respondent 

did act reasonably in reaching the decision to 
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terminate the appellant's contract of employ- 
ment. (Holmes, 1980:13) 


It was also ordered that the teacher be paid two months' addi- 
tional salary. This was based on the fact that the teacher 
had served the school board for twelve years, did not show 
unwilful defiance in regard to complying with the terms of 
the respondent's directive, and that most teaching positions 
for the ensuing school term would have been filled by June 
1, 1980. Justice Holmes reasoned that under the circum- 
stances the appellant was entitled to more notice than he 
had in fact received. 

Although there appears to be an increase in the 
number of cases citing poor colleague relationships and 
insubordination as reasons for termination, only two cases 
will be reviewed. On January 12, 1973, the Board of Refer- 
ence heard a case (Case #28, Appendix, Boards of Reference 
cases), that cited the appellant's failure to establish 
reasonable working relationships with her colleagues as the 
reason for termination of contract. The evidence showed, in 
the opinion of the Board of Reference, an emotional and un- 
stable teacher. Evidence also indicated that the teacher 
blocked out what the teacher did not want to hear, and this 
caused much frustration for others. The teacher appeared to 
be the common denominator in staff conflicts. The teacher 
had been transferred on several occasions and experienced 
the same difficulties in each school. It was ruled that the 
school board acted reasonably in terminating the contract, 
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mature, cooperative person as well as competent in the 
classroom. It was also held that under the circumstances 
prevailing, the one month notice given on December 13, 1972, 
was not adequate. The school board was ordered to pay an 
additional two months' salary in lieu of notice. 

A Board of Reference hearing on October 30, 1979, 
resulted in an unusual decision (Case #7, Appendix, Boards 
of References cases). The appellant's contract was ter- 
minated during the month of August, 1979, and was confirmed 
by the school trustees at a meeting in the latter part of 
August, 1979. The termination was effective on September 4, 
1979. The decision to terminate was on two grounds: 

(a) insubordination; and (b) the undermining of the authority 
of the school board. In his judgement, Mr. Justice Wachowich 
stated: 
I'm satisfied that the appellant is a problem 
teacher pont, Dewi sindtenecessarily a. an 
insubordinate one or one who was undermining 
the system. (Wachowich, 1979:11) 
HGMWEIrELOInaLO essay « 
The board, I'm satisfied may have acted in good 
fart wouce ald not, In my aview, JuSstaltyea ssum— 
Macyedisiissalvin law Jy 28.5 Slim satisized 
that the law is such that the conduct of the 
teacher must be such that a summary dismissal 
is only justified where his conduct for dis- 
missal is the same as the legal concept for 
dismissal. (Wachowich, 1979:15) 
There are not sufficient grounds, in my view, 
for termination, but there are certainly suf- 
ficient grounds for other punitive measures. 
(Wachowich, 1979:16) 
In my view, discipline rather than termination 
would be a reasonable measure and would in this 


case and should be substituted for the termina- 
tion, of thesappel lant seservices sb come to 
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this conclusion by simply finding both parties 

were to blame... .. I order as follows: 

that the appellant's services be set aside and 

that he be suspended from this time to Septem- 

ber 1, 1980, with reinstatement into the system 

as of that date with no salary beyond that paid 

to him to date. And secondly, there is a con- 

dielonea Glached that durings this period of time, 

the Appellant is to refrain from making public 

comment or being involved in the Respondent 

school board affairs or from any public parti- 

Cipation in the school board affairs until the 

date of reinstatement September 1, 1980. 

(Wachow chil.) Sis i07) 
This was an unusual decision in that the teacher was suspen- 
ded by the Board of Reference, without pay, for one year. 
At the end of the one year the school board was ordered to 
reinstate the teacher in his contract of employment. Ina 
case of this nature, it is fairly reasonable to expect that 
both the teacher and the school board might desire some type 
of mutually acceptable “out-of-court" settlement long before 
the one year suspension is over. For example, the school 
board might offer the teacher several months' salary as 
severance pay, in exchange for a letter of resignation from 
the teacher, effective for the date on which his employment 
contract was ordered to be reinstated. There is nothing in 
the School Act to prohibit any satisfactory, mutually accept- 
able settlement of any issue between two parties. Some 
people feel that such "without-prejudice settlements" should 
not be allowed. The argument is that 1t 1S against the pub- 
lic interest that teachers who are unsatisfactory should be 
allowed to continue to teach :(Kerans, :1972:2). The School 


Act presently views the matter simply as an issue between 


two parties, without any involvement of the public interest. 
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There is provision in the School Act for withdrawal of an 
appealeand ofea’ notice of ‘termina tionfat ‘anytime, “right? up 
to the time that a decision on the appeal is actually being 
handed down to the parties. In the same instance, there is 
no provision prohibiting both parties from reaching a 
mutually acceptable agreement after an order has been handed 
down, which in fact may be quite different from the order 
itself. 

In the fifth instance of dismissal, lack of disci- 
pline and unreasonable punishment, three cases are described. 
On July 8, 1971, the Board of Reference refereed a case 
creing "lack*ob discipline (Case +L) "Appendix, "™Boards of 
Reference cases). This was a case of a male person who had 
been employed as a physical education teacher by the respon- 
dent school board for a period of twelve years. His con- 
tract had been terminated for the following reasons which 
were stated in the Notice of Termination: (a) your conduct 
in matters of discipline have resulted in completely unsa- 
tisfactory relationships with students; (b) your conduct has 
been such that you have failed to maintain the confidence 
and réspect of the parents of children*in your classes; 

(c) your presence on staff has created and creates unneces- 
sary administrative problems; and (d) your presence is having 
a detrimental effect on the morale and school spirit in this 
school. During evidence, it was presented that the teacher 
had used physical force on students and had embarrassed girls 
in physical education classes. During his twelve years of 


employment, he was an excessive writer of editorials to the 
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Edmonton Journal in which he had stated that the community 
was shallow and substandard, and he had criticized the school 
system which employed him. It was also learned that after 

a petition was circulated by the parents of the community 
who were seeking his removal from staff, the school board 
requested his resignation. Failing to receive his resigna- 
tion, the school board terminated his contract of employ- 
ment. The Board of Reference upheld the teacher in his 
appeal and ordered his reinstatement with the respondent 
school board. Reasons for this decision included insuffi- 
cient evidence to support the grounds on which the school 
board was baSing its decision to terminate the contract of 
the teacher. There was insufficient evidence to support a 
charge of assault on students. The punitive actions taken 
by the teacher were not cruel nor did these measures cause 
physical damage. The Court was of the opinion that a parent 
might normally use similar physical action on their own 
children. The Court also stated that although the school 
board may have had grounds for dismissal in the previous 
years when the teacher's letters had appeared in the Journal, 
it did not then take action. Thus, the teacher's opinions 
which had then been expressed in writing, could not now be 
used to contravene the law, namely the teacher's tenure of 
contract. Also, the Court stated that petitions from 
parents provide no substantial evidence upon which to base 

a teacher's termination. The Board held that justifiable 


reasons for termination did not exist in this case. 
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On September 2, 1977, the Board of Reference heard a 
case citing failure to maintain discipline in the classroom 
(Case #2, Appendix, Boards of Reference cases). In the oral 
decision of His Honour Judge W.A. Stevenson, the role of the 
Board of Reference and its reliance upon the evidence pre- 
sented is summarized by the Judge. 


In determining appeals from a School Board 
where the decision is attacked on the:merits 
as distinct from technical grounds, the issue 
for me as a referee is to determine what are 
the reasons for the dismissal, what are the 
facts, and whether these facts constitute a 
proper ground for termination. 


Now palewanteacosmakew teclear fandwhithinkn. 
tered stomake 1tyclear mduringethetcoursesof£ 
argument, that it is my view that it is the 
function of the referee to inquire into the 
facts. And it follows that the evidence be- 
fore me may be quite different from the evi- 
dence that was before the (school) Board who 
did not, of course, have witnesses in the 
ordinary sense nor examination nor cross- 
examination nor evidence under oath. I don't 
know what material was before the (school) 
Board. It is idle to speculate on it. 
(Stevenson. 197 (eis, 2) 


The reasons for termination of contract centered around 
several separate incidents denoting lack of discipline in 
the classroom. To this charge, Judge Stevenson made the 
following reference: 


The primary reason--or I am going to say the 
only reason for the teacher's dismissal--ter- 
mination put before me was as set out in the 
NOLICesOLeMaymloth me palel cular Zed ™cOssoMmemex= 
tent’ byeexhibit +67 eandecame down to farlure to 
maintain discipline in the classroom. I think 
it should be made clear also to everyone here 
thateitetsethe matters in, that notice. those 
letters, those exhibits which ought to. have 
been considered by the (school) Board. That 
was the case that this man had to meet. 
Stevenson, 1977:2) 
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Judge Stevenson is reinforcing that the actual reasons 
stated in the Notice of Termination are the only reasons 
allowed to be presented. Thus the several separate inci- 
dents which denoted lack of. discipline to the school board, 
may not in fact be admissible to substantiate the actual 
reasons stated in the Notice of Termination. Judge Steven- 
son went on to comment on the evidence before him: 


I have looked for the cause of causes, the pos- 
sible cause of causes and on the evidence be- 
fore me (and I stress that it's on the evidence 
before me not the evidence before the Superin- 
tendent or the (school) Board who may have had 
different evidence, who may draw different in- 
ferences, who may put different weight on dif- 
ferent events) but on the evidence before me, 

I cannot find that the discipline problems 

were attributable to the incompetence or--to 
incompetence, taking that term in its broadest 
sense whether it be lack of ability or refusal 
COSCARGveGILe InstemiCeLuOnS OGelat LUreeLOonmcalky, 
out instructions. Whatever aspect of incompe- 
EenCesVOuUBWaluetOstalLkeabouty, Lacanlteringdsrt 
here and I am not talking in terms of onus at 
all. I have listened to all the evidence and 

I have noted it is just not here. 


I know there is something wrong. There are a 

number of resonable explanations given to me. 

There are some others I could speculate on but 

I cannot find the incompetence as being the 

cause. And it follows then that on the material 

before me that the Appellant ought not to have 

had his contract of employment terminated. 

(Stevenson /.1977.:6 ,7) 
The reasons for termination cited only a failure to maintain 
discipline in the classroom. The respondent argued that the 
teacher's lack of discipline led to incompetence, and incom- 
petence was justified reason for termination. However, the 
evidence was based solely around several incidents depicting 


failure to, Maintain sdiscipline in the classroom,;rand did not 


substantiate justifiable reason for termination due to 
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teacher incompetence. On the evidence presented, it was 
not found that the discipline problems were attributable to 
the alleged incompetence. Judge Stevenson upheld the 
teacher's appeal and ordered his reinstatement. 

One case ruling on termination of contract based on 
alleged unreasonable physical punishment was decided on 
March 31, 1971 (Case #25, Appendix, Boards of Reference 
cases). The respondent school board had given four reasons 
fOr its= terminacion of the appellants» contract... *The. first 
reason stated the application of unreasonable physical 
punishment as a means of disciplining a grade eight student 
on February 11, 1971. The three-person Board of Reference 
found themselves of the unanimous opinion that, on this 
ground alone, the school board was justified in terminating 
the appellant's contract and acted reasonably in so doing. 
The Board took into account all the circumstantial evidence 
relating to this reason. This case is not, however, indica- 
tive that “unreasonable physical punishment" will always 
necessarily result in successful termination. The Board of 
Reference has not altogether abandoned the idea that a 
teacher acting in loco parentis may physically discipline a 


Climlae 
Designations 


Technicalities of Allowable Date. On July 25, 1972, 
the Board of Reference upheld a termination of designation 


case which dealt with the technicality of date (Case #16, 
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Append¥x 7» Boardswo® Reference cases)!  *"The*principal's 
designation had been terminated on 30 days' notice in 
accordance with section 83 of the School Act. Counsel for 
the appellant alleged that section 81(b) was not complied 
with as the Notice of Termination was dated July 25, 1972. 
That is, there was no allowable date for termination in 
e1ther the thirty days preceding, or during a vacation of 
fourteen or more day's duration. The Board of Reference 
held that section 81(b) applied only to termination of 
contract and that a termination of designation may be given 


at any time, and was not limited by section 81. 


Term Appointments. On July 9, 1973, a three-person 

Board of Reference chaired by retired Chief Judge Buchanan 
heard an appeal on behalf of two teachers whose designations 
as consultants in elementary music had not been redesignated 
to them for the 1973-1974 school year (Case #9, Appendix, 
Boards of Reference cases). The Board of Reference ordered 
that this case be dismissed because there was no termination 
of the appellants' designations as consultants in the sense 
in which the word "termination" is used in the School Act. 
Since there was no notice of “termination" given by the res- 
pondent, there was no appeal under section 85 of the School 
Act. The three-member committee explained their reason for 
dismissal of the appeal: 

There was no termination by the Respondent of 

the Appellants' designations as consultants 

within the meaning of the word "termination" 


as used in section 78; the designations were 
not "terminated" by the Respondent but lapsed 
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by the passage of time in accordance with the 

terms of a contract entered into between the 

Appellants and the Respondent. At the end of 

Phe Cermaimy 2-9/5 school year, neither of 

the Appellants had a designation capable of 

"termination" by the Respondent. Their de- 

Signations by contract had expired. They had 

lapsed without any action whatsoever being re- 

quired on the part of the Respondent. 

(Buchanan, 1973:7) 
There are no restrictions placed by the School Act on the 
power of designation granting. Nor are there limits set to 
the terms for which designations of teachers or non-teachers 
to administrative, supervisory or consultative positions may 
be made. This decision appears to reflect an attitude on 
the part of the Board of Reference that school boards do not 
need to give notice that a term appointment will not be re- 
newed. It also appears to indicate that there is no legal 


reason to prevent a school board from attaching a term 


appointment to a designated position. 


Notice of Termination and "Reasonableness". One case 
depicting poor colleague relationship was decided on Septem- 
ber 6, 1977 (Case #24, Appendix, Boards of Reference cases). 
This was an appeal from termination of designation. The 
appellant; are principal, hadvexperience several problems)with 
staff, the vice-principal, and central office administrators, 
which alienated the work relationship. His actions amounted 
to a refusal to cooperate with central office administrators 
who had attempted to help in resolving the negative work re- 
lationships. He had also deliberately failed to comply with 
instructions from the Superintendent, seeking of the appel- 


lant to cooperate in resolving the issues. Presiding Judge 
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McFadyen, after weighing the circumstances in this case, 
upheld the termination of designation. She stated that 
Since the entire operation of the school system was based 
on a team approach and cooperation, this reason, as well as 
three other stated reasons, was adequate cause for termina- 


Eon Mchadven ual 9 //2/) 2 


On June 25, 1980, the Board of Reference heard an 
appeal from the termination of the appellant's designation 
as vice-principal (Case #8, Appendix, Boards of Reference 
cases). The problem lay in the designee's inability to work 
cooperatively with the principal. Presiding Judge Mr. 


Justice Stevenson stated that: 


> when Gvice=principal)) 1s; obliged, ta, co- 
operate in the implementation of policy 
which is within the principal's jurisdic- 
Crone (Stevenson, 1980:11) 


The school board had terminated the appellant's designation 


in December of 1979. To this Mr. Justice Stevenson com- 


mented: 


It seems to me that the general rule (absent 
misconduct) should be termination at the end 
of the school year. Termination earlier means 
that the appellant could not find another po- 
STCLOMN EI Nathesinterim.. this resulu might. have 
been achieved by offering him a terminal 
appointment, terminating July lst, with it 
open to him in the interim to seek a transfer 
or resign the designation, with the ultimate 
prospect of seeking comparable employment 
elsewhere. It ought to have been made clear 
by handling the matter in that way that there 
was no reflection on his teaching abilities. 
(Stevenson, 1980:2) 


The Board of Reference ordered that the appellant's designa- 


tion as vice-principal was to stand until terminated on 
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July 1, 1980, unless the appellant had by that time chosen 
to transfer or resign from designation. He was also en- 
titled to be compensated for the administrative designation 
from the date of school board imposed termination, until 
July ol, 1980. The Board of Reference, in handing down this 
decision, was recommending that both parties to this dispute 
should attempt to reach a mutually acceptable settlement by 
July 1, 1980, regarding the appellant's employment status 
with the respondent board for the next school year. 

In regard to the technicality of "reasonableness," 
a Board of Reference decision on March 1, 1971, ordered that 
it was not reasonable for a school board to terminate a con- 
tract of employment when terminating a designation (Case 
#14, Appendix, Boards of Reference cases). The reasons 
given for termination fell within the field of administra- 
GLOW watches responsipilityenot on the appellanteasea teaches, 
butoratie sappe lane aseanprincipal.. “in terminating the 
contract of employment as a teacher by reason of an error 
committed not as a teacher but as a principal in the field 
of administration, the respondent school board did not act 


reasonably as required by section 78(2) of the School Act. 
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Remedies Against Board of Reference Orders 


Statutory Appeal and Statutory Review 


COsANGENeGTEvOard or, Courts 


The School Act does not provide for an appeal from 
Boards of Reference decisions to either another board or to 
the Courts. Therefore, this remedy is not available. 

Although some statutes such as section 28 of the 
Federal Court Act do expressly provide for judicial review 
of tribunal decisions on the merits of the case, the School 
Act does not confer statutory review on the merits from 
Board of Reference decisions. Therefore, this avenue of 


redress is not available. 


Judicial Review by Way of Prerogative Writs 


All legal systems lean very heavily against empower- 
ing tribunals to determine conclusively the legal limits of 
their own powers (de Smith, 1959:8). All legal systems also 
lean against empowering the tribunal bodies which. make 
decisions in matters directly affecting the interests of 
individuals, to determine conclusively questions of law 
(de Smith, 1959:7). A review of the Board's of Reference 
exercise of its powers is within the jurisdiction of the 
superior courts because judicial review on the technical 
grounds of jurisdiction and non-jurisdictional defects has 
not been excluded, directly or indirectly, by the School Act. 
Not only does the Board of Reference affect the interests of 
individuals coming before it, but it also functions in a 


quasi-judicial manner. Judicial review of Boards of 
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Reference decisions by way of prerogative writs is available. 

“Vehicles™ are the remedies which one may seek from 
tne super lOrecGurts in Order to correcteaswronglul decision 
of an inferior tribunal. Vehicles for judicial review are 
of two types --~public remedies and private remedies. The 
citizen can often have administrative action controlled by 
the ordinary courts through the use of the public remedies: 
certiorari, prohibition, mandamus, quo warranto, and habeas 
COrDUS= s Al chougiethG private, Laws rTemediecsmor declaration, 
injunction and damages are traditionally the weapons of 
ordinary citizens in their battles with each other, these 
have been made available to the citizen in his fight with 
administrative authorities, Public and private remedies 
cannot be sought together in the same action, except for 
mandamus in Alberta. 

Certiorari quashes an illegal decision of a lower 
court, Thevendsresult as that the act or, decisioneis eno 
longer an act or decision to which one need pay any, atten- 
tion. Certiorati is the only public law remedy able to 
do precisely that. In Alberta, one applies by way of notice 
Gf motion for an order in the nature of certiorari. 
Certiorari is available on both grounds-~jurisdicational 
defect and error OL law on thesrace Obatnesrecora. 
Certiorari offers a wide locus standi. A person aggrieved 


wi PimObtLaALi at Gras Ole tigitss UACk Om aLlrectyparsonag. 


: - +¥ 7 
te i? 
‘ i, ' 
i + ; 
s 
btn) fal 7 Ret a vie “ anole is 
7 re : : - », a 
erat aaa Ww “2 in weve ne -* , ¥ fon , Wl te ad 
‘ - : 
hors tino ti a Aa 7 5e ~~ a +4 trom 


7" \.tenwttts aasl ior Fae 8 to 
may. . mabe asa ay Sak eben >i Tele = one Ne Real 3c 
d beets 4 noi tla nne eves Lebel clas asliio. 
eer am Ar idag ow te onde oaks feveim Ratvo0 8 te soncent ond 

‘ i a) sm Ay nk G goxq Vis Jeipiszes 


R ——— : 7 ; . . we : 
048 to §01. 0st wy Mel HI /\@ 75 nae Thee ort k soni - 


oy _ 
Lo Ryueee og Uiiedadst gees «2S dee bu! mo pont at 
j j ia - ; : : 
ans \tena ona. Madu ulus shed ta ees 122504 
= : . 
fi3aiw W mi a4 » wee 2. I iLbave 
7 
‘ as co 
Al i> “J ‘ t ry bn 3 pau - Qh «+ 4 ‘ ova 
é e 
| J ant : » =P 4 ‘ ‘sie S08 
: > . oP 
i Avot qunnbrism 
3 So hea De a ih EDS a 82 1@ bp 32 pti © y 
or Bi nNeige 1 gn wi? apay «1! ature brie ome et 


\ 
-nasaa ghia yiG Sede, ~ stash nals rie 24 J0n 6 xe euro’ 


od elds. Viteta 43 usb Lee § os bare wat - ak binwh: sk a i 


- 7. : 
sD ' sout 1.4 son ia vodir aa: : 642°6 aa wr ia BEE ta Foes ‘Ot 


e 


( 2ASETISES © eer aay a sabi ¢ a8 7 AMM Re 
in en 
nines —_ a vi ao 


ey 


fom? 7 igo Li 


7 


145 


interest may be a basis for refusal of the remedy. There 
USeapSnOV tel Imire eLOne period) of six* months, (A. R.Ce 7242) 
allowed in applying for the remedy. Certiorari will only 
issue to quash the decision of a body that is acting "judi- 
cially” or “quasi—judicially" as opposed to "administra- 
tively." This remedy will lie to quash a decision of a body 


set up under statute. 


Mandamus is a prerogative order which is issued to 
compel the carrying out of a public duty, the performance 
of which has been wrongfully refused. A person applying 
for mandamus must be a person entitled in law to require 
the performance of the duty in question. Mandamus is the 
appropriate remedy if: (a) a tribunal. refuses to perform 
aaeacte statcguepyestactutemaD) tedmurloundiesocluses tO 
exercise its power of decision; (c) if a tribunal in making 
its decision follows incorrect procedure to reach the 
decision; (d) if the tribunal's decision is wrong in some 
way, for example, an excess of jurisdiction; and (e) if 
a tribunal misconstrued the statutory formulation in the 
usage of “"may-if" and “shall-if" construction. Mandamus 
is a discretionary remedy and may be declined if another 
fone remedy is equally available. 

Injunction has become a general utility remedy for 
use whenever no other form of review proceeding is clearly 


indicated. An injunction is.a prohibitive order directed 
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to a party defendant in the action, forhidding the defen- 
dant to do some action that is unjust, inequitable, or in- 
JUcLOUSStolitherplainci fe. 

A declaratory judgement, or declaration, challenges 
subordinate legislation. It is a statement by a superior 
court declaring what the law is. It may be used to make a 
Sipe deec lara tonmole thesappidcant, oelegaluposLteion,. Or to 
SUDGEV 1 Sen ama LoOUnalec¥exerci se) OMeLis, POWerasd eco ateLt may 
declare an illegal tribunal decision void. Declaration may 
be granted where a tribunal acts in excess of its jurisdic- 
Lome 

Prohibition prevents inferior courts or other public 
bodies from performing illegal acts. To date, only one 
appeal from a Board of Reference decision has sought this 


remedy. 
' Grounds for Judicial Review 


"Grounds" are reasons of error upon which one may 
Seekhal review Lou tne SUuperloricounts. [hem Cwoe grounds for 
judicial review are jurisdictional defects and non- 
jurisdictional defects. The former may be broken down 
Tntoweaejuresdictional tact; (b>) ultra vires; and 
(c) natural justice. A non-jurisdictional defect is also 
known as error of law on the face of the record. 

Tnereqdrdutom urEsdictionaledelecta juni cd Ctulona 


facts are facts on which the jurisdiction of the tribunal 
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depends. If a tribunal may purport to determine a sub- 
stantive issue for which it has no jurisdiction to do so, 
the determination will be a jurisdictional defect. An 
ultra vires act denotes a tribunal going beyong its dele- 
gated power. A tribunal decision made without regard to 
the particular requirements of natural justice in the given 
circumstance is also a defective determination. 

AneenroreO belaWwel Salo sO. wrong but may not. in- 
volve going beyond the powers prescribed in a statute. 
If an authority acts within its powers but makes mistakes, 
the courts cannot interfere if proceedings are regular on 
their face. However, where there is an "error of law on 
the face of the record," the courts will intervene even 
if the decision is intra vires. Further, the error may be 
of any ant like a refusal to admit relevant evidence. 
The "record" includes documents upon which the decision is 
based as well as the statement of the decision itself, 
and an oral statement of reasons may be part of the “record." 
The following are examples constituting error of law: act- 
ing on no evidence; and misconstruction of a statute, regu- 
dation, ctceesError OL law ils) Limited! tos judicial and) quasi— 


judicial bodies. 
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Instances: of Judicial Review 


The writer has two Boards of Reference decisions 
which were reviewed on the ground of jurisdictional defect 
and one Memorandum of Judgement commenting on the teachers' 
statutory right to appeal to the Board of Reference. There 
is only one Board of Reference case which was reviewed on 
the ground of non-jurisdictional defect. Cases appealed on 


the former ground will be explained first. 


Grounds of Jurisdictional Defect. Case No. 1: 

Board of Trustees OP@theesoOnuny yl Ube sachoolmDiSstricte Now 2005 
VenroShaneouleman, Gluly, lo, 1971) TrialsDivision of the 
Supreme Court, Gf Alta.: Honorable Mrs Justice Dechene. 

This was an application for an order in the nature 
of certiorari to quash that portion of a decision of the 
Board of Reference, ordering the Appellant to pay to the 
Respondent the sum of $4,000.00 in addition to a sum required 
COMDeMpAaLGwieaccordanceawitim1es NOLiCesO elerminatvon. 

The main ground relied upon in support of the Motion was 

that because the question of adequate notice had not been be- 
fore the Board of Reference, the award constituted a denial 
of natural justice. 

No reasons were given for the Board's order, nor was 
any transcript made of the evidence before it. The Respon- 
dent's Notice of Appeal to the Board did not contain any 
complaint regarding the adequacy of the Appellant's Notice 
of Termination. The inadequacy of the period of notice given 


by the Applicant to the Respondent was never raised as an issue 
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either in the notice of appeal, the evidence adduced, or 
in argument. It was only when the oral judgement was given 
that this matter was raised, and counsel for the trustees 
had no opportunity to be heard in answer to the said issue. 
Judge Dechene was of the opinion that the decision 
of the Board of Reference to hold that the Applicant had 
acted reasonably and that its termination of the Respon- 
dent's contract should be sustained, was a contradiction of 
the further term of the Order that the Respondent should be 
compensated. If the Board of Reference were subject to the 
Administrative Procedures Act, Chapter 2, Revised Statutes 
of Alberta, 1970, the applicant would have been informed of 
any additional facts in the possession of the Board of 
Reference, and been given a reasonable opportunity to fur- 
nish relevant evidence to contradict or explain them. Sec- 
tion 8 would have required the Board to furnish a written 
statement of its decision, setting out: (a) the findings of 
fact upon which it based its decision; and (b) the reasons 
for the decision. Having nothing before him but the record 
transmitted by the Board of Reference for the reasons stated 
above, Judge Dechene was of the opinion that the principle 
of “audi _alteram partem" had been violated. He then made an 
order quashing that portion of the Board's order requiring 
the Applicant to pay compensation of $4,000.00 to the Res- 


pondent. 
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Case No. °2: William Glass, Applicant, and the 


Honorable Mr. Justice Holmes, sitting as a Board of Refer- 


ENcCemunder leshboveEestons OL thesSChOOleACtE Rac eA elo OT, 
c. 329, Respondent, and the County of Strathcona #20 Board 
OfpEducattone(UCtoper 3, 1979)" Court of Oueen’ s-Bench oF 


Alberta: Mr. Justice Feehan. 


On August 27, 1979, Mr. Justice Holmes was asked to 


decide d prebiminadry Objectionrto jurisdiction: (case 4357 


Appendix, Boards of Reference cases). The appellant argued 


that as his employment was not properly terminated, a ques- 


tion which was raised on affidavit evidence, the Board of 
Reference had no jurisdiction. Justice Holmes ruled that 
the question as to whether or not the employment had been 
properly terminated was a question for the Board of Refer- 
ence and was not a question going to jurisdiction. The 
Board as referee had jurisdiction to decide, inter alia, 
that issue. That is, this was only one among other things 


for which the Board had jurisdiction. 


At this point in the Board of Reference proceedings 


Mr. Justice Stevenson was asked to decide a preliminary 


SOVeCEICONELOm JULI SaLCLION Ole tiem eLerecm Migs Us ti Cem ionic cm 


Stevenson ruled that it was clear to him from the judgement 


of the Appellate Division to which he was referred that 


this so-called preliminary point was a matter to be deter- 


mined on the reference. In other words, the question as to 


whether or not the employment had been properly terminated 


was a question for the Board of Reference and was not a 
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question going to jurisdiction. The referee, Mr. Justice 
Holmes, had jurisdiction to decide, inter alia, that issue. 
Stevenson made no decision on the merits of the matter. 

ThissOctovper.3,.1979>) judgement dealt with an order 
of certiorari quashing the decision of the Respondent Board 
of Reference made on August 27, 1979. To this Mr. Justice 
Feehan replied that Stevenson had made no decision on the 
matter but had merely said that the points before him should 
be decided on reference. Therefore, this was not a decision 
subject to certiorari. This part of the application was 
dismissed. 

This same application of October 3, 1979, also 
sought an order prohibiting the Board of Reference from 
hearing the appeal filed by the applicant on the ground 
that the dismissal procedure was a nullity. Justice Feehan 
ruled that the Board of.Reference had the right to accept 
or reject that argument. It was clear to Justice Feehan 
that Stevenson had left that question to the Board of Refer- 
ence and that the Board had a right to hear it. Mr, Justice 
Feehan dismissed the application. 

Tt was not until the middle, of May, 1980 Chat the 
Board of Reference sat to hear the merits of the appeal. 


At that time it was rendered that the appellant's overall 


compliance with the school board's directives for improvement 


in teaching was unsatisfactory. The respondent had acted 


reasonably in terminating the contract of employment. 
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CaSeG NOw os) Lethbridge Cathnoriceocnool District No. 
9, Appellant v. Arthur McCluskey, Respondent (March 8, 1979) 
Bamonton Civel sittings, Appeal Now P244)-9e Trial’ gudge J. 
Mw Hope < 

In this Memorandum of Judgement the Court ruled that 
as the teacher had a statutory right to appeal to the Board of 
Reference under the School Act, the Court should decline to review 
the matter and to leave him to his appeal. The teacher's position was 
therefore to remain terminated until the order was set aside. 
Therefore, the Board of Reference was obliged to hear the 
teacher's appeal on the merits and to make such order as to 
reinstatement or termination with discretion as to the time 
at which termination might become effective as the Board saw 
fit. If the Board refused to act, a mandamus might have 
been applied for. The Court expressed no opinion regarding 
the effect of the subsequent hearing and termination of the 
teacher's employment in a manner satisfactory to the parties. 
This appeal was allowed and the order of the learned Cham- 


bers Judge quashed. 


Grounds of Non-Jurisdictional Defect 


Case No. 4: Board of Trustees of St. Albert Protes- 
tantaseparate school District No. Gly. Kathleen May Elliott 


CLO. 
THiSeWwassaneavpl cations LOreaneOLUGt me ihe tilomna tile 
of certiorari, quashing the decision of the Board of Refer- 


ence, which reinstated Elliott's contract of employment. 
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The ground upon which the Applicant based this 
application was: that there was an error in law on the face 
of the record specifically that the Board of Réference 
erroneously assumed that the Board of Trustees was a quasi- 
judicial or a judicial body or was acting as such when con- 
SiLderingpchisemaeternéandsethat ,stherefore salt wasebound by 
the rules of natural justice. 

Justice Lieberman was of the opinion that section 76 
of the School Act imposed upon the Board of Trustees when 
considering this matter, the obligation of dealing with the 
rights of an individual, and when dealing with those rights, 
the Board of Trustees was exercising at the least a quasi- 
judicial function, and as such must observe the rules of 
natural justice. It was apparent from the record that these 
rules were not observed. This was clearly set out in the 
decision of the Board of Reference, which formed part of the 
record. In not observing the audi alterma partem rule, the 
Board of Trustees failed to act reasonably. The application 


was accordingly dismissed. 


Summary 


School boards are given statutory power to terminate 


and/or suspend teaching contracts of employment and/or 


designations. Allowable grounds for termination and the pro- 


cedure to be employed in terminations are also stated in the 


-School Act. 
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Beectrtonagomot the@sSchooliAct grantsweneeriGght) of 
appeal toethesBoardwofteReference for both school, board and 
teacher in the above stated termination situations. Either 
party to the dispute may also seek the private law remedies 
OPeOCClLalar On mi njunctLon andy, damages maar civi lecourt 
case. Whether or not the private Law remedies would in fact 
be granted is not a definite matter.. In one Memorandum of 
Judgement the Court ruled that because the teacher had a 
Seatucory Fight Of appeal under the School Act, the Court 
should decline to review the matter and should leave the teacher 
to his appeal (Lethbridge Catholic School District No. 9, 
DDG ules eee liu MCCLUSkey W Resvondent (March, 87. .bo 798 
BOmMOnton CAvmle sittings, Appeal, No, 12443) “Trial Judge Je 
M. Hope). A Supreme Court of Canada decision also held that 
if an appellant was entitled to an appeal to a domestic 
CribunaleasS Of eight, fomewhich he vhadine valid reason mou 
to pursue directly, then the appellant had no right to an 
appeal to a Court if he had not exhausted his right of 
appeal to the tribunal (Re Harelkin and University of Regina 
ON af A Be Teed pal ss NS 

Thee jurisdiction, OL the Board Of @Rererence is a 
StaCuLOLY) JUFIsalCLIOl which 1S set out linusections (85 5to 
Gheorethe SCHOOL MACE, ) atid lie us Judiclaleim nature, = alhe 
Board incorporates procedures provided by statute and by 
common law when hearing appeals and in so doing ensures 
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Board of Reference affects the interest of individuals 
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coming before it, and also functions as a quasi-judicial 
body. Therefore, judicial review of Boards of Reference 
decisions is available on technical grounds by way of the 


prerogative writs. 


CHAPTER IV 


OPERATIONAL RESULTS OF THE 
BOARD OF REFERENCE, 1970 —-1981 


Introduction 


For the years of 1970 to 1981, the writer was able 
COmCOMLECt Ran COLaL OLe49 Boards of Reference cases. Either 
oral or written "Reasons for Decisions" were obtained for 
all 49 cases. Access to the records of the Board of Refer- 
ence was limited because these are kept in so many places-- 
the Department of Education, the Provincial Court House, 
the Alberta School Trustees' Association, the head office of the - 
Alberta Teachers' Association, the head offices of various 
school boards, districts and counties, and many lawyers' 
offices. Decisions of the Board are analysed in two 


time periods: Cave lO70RtOelL976> ande(b) 919¢7eto 1981. 


Operations: 1970 to 1976 


For the years of 1970 to 1976, the writer was able 
to obtain a full list of all the people who had filed appli- 
cations for the Board of Reference. A distribution table 
showing the annual numbers of applications, withdrawals, 
hearings and decisions indicates the attrition 
rate of filed applications for the period of 1970 to 1976 


(seeuTable 4.1) 


lk ahs 


vidht sad gacice att SOL am Ove! 
jeanen epnemntet Is BL asoo 


*enoleicet 301 


gurls it 

oR Reskagds ou 
-r7aiet 2o ‘baaet eds 
din ened! 


~~ Rene, Ld ‘ea oe oi syen 


0008 Sano! Leteeivest bc2. pnditnopha 2 per ‘sa vs 
erie Ge eGR fod katy, (eebeeiponat weectenst, fenes sored oly’ 
cooteaes Ye ecottio timed ela , ani 7ricpusd ‘exefinesT no 79diA 

‘sg@yved west Daa) ppeteRooo bas e201 7524 .ebssod teotoa: 

Gat Fh bey Den Szy Drang ef? to emote lon sepodate 


tL ad TTRE a fine 800i o OTOT fe) sebadieg mmit 9 
| as 7 
veh bral sas sessile ae 


old saw etd ve al = WOH a OTOL 3a wendy, old: at 
dtp Yo gakd ile ® 


an So brsot 97! 20% 


outage Lost Rest one ad eas 
ppnsnagnae” yo T) 


Poe 
J = ty 


Hy PO 2 
geet * “ 7 
on. Oy ; 
. oh Oe 


lo Shacomas G42 w- 


to eaeey 049 30% : 
e} 3q faz07 6 sop iles. a 
aneesnn” aga thw sea 
oan, BA iv 


Peunowe bod ime, bbws 


emeror 


bE SH) 


The discrepancy between the number of decisions ren- 
dered and the number of teachers affected is a result of one 
decision having involved five teachers, and another decision 
having involved two peachers. Out of the 38 decisions, only 
30 had either oral or written "Reasons for Decisions of the 
Board of Reference." The 30 decisions affected 35 teachers. 
The writer was able to collect 28 of the 30 "Reasons for 
Decisions." These 28 decisions affected 33 teachers. 

An analysis of the 28 collected Boards of Reference 
cases (based on Table 4.2) follows, in terms of "legal consi- 
derations" and "economic considerations" favoring teachers, 
school boards and case dismissals. Dismissal means that 


no decision or order was rendered. 


Operations: 1977 to 1981 


Since 1976, the writer was able to obtain 21 more 
oral or written "Reasons for Decisions" transcripts, bring- 
ing the final total to 49 cases. These 21 cases were decided 
in the 1977 to 1981 time period. The writer was not able, 
however, to obtain a list of all the people who filed appli- 
cations for appeal during the 1977 to 1981 time period. The 
writer was told by the Registrar's office that due to per- 
sonnel changes and retirements, the office no longer kept 
track of such information. Thus, for the period of 1977 to 
POS ite eeDOSssi oO lLom OmLOOK On LVedte CILenCLencGa Tm bOaLts =O. 
Reference decisions which the writer has in her possession. 


The writer has no way to find out if in fact there were only 
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21 decisions in the 1977 to 1981 time period. 

During this time period, the decisions favoring 
teachers tended to stress a lack of evidence to back up the 
school board reasons for terminations, based on specific 
terms of the individual employment contracts, incompetence 
and poor colleague relationships. The decisions favoring 
school boards tended to stress the school boards' abilities 
to act in good faith when administering various policies 
which led to teacher terminations, and in proving that tea- 
chers failed to comply with lawful orders of the school 
boards. The one case that was dismissed, Case No. 3l pre- 
viously discussed, dealt with the jurisdiction of the Board 
of Reference. Generally, school board successes in Boards 


of Reference cases have increased since the mid 1970's. 
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Table 4.3 
Categorical Analysis of Boards of Reference Cases: 
1970 - 1976 
Data Based on COLLECTED "Reasons for Decisions" Table "C", 
Table 4.2 
School Total 
Category Dismissed Board Teacher Decisions 
Evaluation of i 
Professional = = 4 4 


Sta tr 


Reduction in 
Professional - 6 2 8 
Staff Work Force 


Suspension and 

Dismissal : 3 2 z 
Designations 2 4 1 y 
ears 3 15 10 28 


Decisions 
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CHAPTER V 


SUMMARIES AND CONCLUSIONS 


Summaries 


The Statement of summaries begins by offering ans- 
wers to the questions raised in Chapter I. For the con- 
venience of the reader, each of the general problems is 


restated as an introduction to the relevant answer. 


Question lL 


What #rsethe “statutory history of the’ Board of 
Reference, 1905 to 1981? 

This question has been answered in some detail in 
Chapter II. A summary of the answer is now presented. From 
1905 to 1920, it was the duty of the Minister to investigate 
a termination complaint and to either confirm or reverse the 
school board's order. From 1921 to 1969, the Minister inves- 
tigated cases of summary dismissals and suspensions, and 
from 1949 also investigated termination of designation 
cases. By 1962, the Minister's role was merely one of over- 
seeing that people delegated by him to look into a contract 
Omadesignation sdisputeldidvin facvurcarry through theizr duty: 
and exercise their proper powers. In cases of ordinary con- 


tract dismissal, the termination could not take effect until 
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the Minister had received the decision of the Board of 
Reference. 

From 1921 to 1969, the Board of Reference heard 
appeals in cases of ordinary dismissal. The composition of 
the Board was not to exceed three members. Board members 
enjoyed the power of a commissioner. The Board's duty was 
to make an investigation into a dispute assigned to it and 
to make a report on the matter which was “just and reason- 
able." Since 1934, it had the power to award decisions 


which were binding on both parties to a dispute. 
Question 2 


What was the role of the school board in contract 
terminations,7 1970 to 1982? 

This question has been answered in detail in 
Chapter III. A summary of the answer 1s now presented. A 
school board is given statutory power to terminate and/or 
suspend teaching contracts of employment and/or designations. 
It must employ the procedure and grounds for termination 
stated in the School Act. Statutory appeal from school 
board decisions to terminate is available to the Board of 
Reference, 

{His Evident that’the Schools Act sectron, 78(2) 
seems to provide the provision for some form of an inquiry 
poLOD tovdismissal,enaLrbored: imithe words a a,. cand) sim 
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In the Nicholson case, Mr. Laskin stated that one require- 
ment of "fairness" was the opportunity to make representa- 
tions before one"s services were terminated. It is evident 
that both the Board of Reference and the higher courts en- 
dorse the practice of a hearing at the school board level 
PLIOL LOMCGIMiMNation. Ihe requirement Of tie “form” of the 
hearing seems to favor either oral or written submissions, 
and either "in public" or “in camera" hearings, whichever 
best suits the circumstantial merits of each dispute situa- 


CLOT. 


Question 3 


What is the role of the Board of Reference in con- 
tract terminations, 1970 to 1980? What LEGAL PRINCIPLES 
are applicable to this tribunal? 

This question has been answered in detail in Chapter 
tiie As summany, Ole the: answer 15) now presented ies Inylo7 0, 
the Board of Reference became the only statutory avenue of 
appeal. To this day, it hears cases of suspension and/or 
termination of employment contracts and/or designations. 
Both the manner of decision making and the power of decision 
Waleng anercarried out judicially. It holds hearings and 
observes the rules of natural Justice to ensure fairness of 
procedure during the hearing. After investigation and de- 
liberation it determines the issue conclusively, and imposes 
obligations upon the rights of individuals, Evidence that 
the Board of Reference qualifies as a quasi-judicial body is 
found in the School: Act and in records pertaining to Boards 


of Reference hearings. The Board's decisions may be 
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judicially reviewed by way of the prerogative writs on the 


grounds of jurisdictional or non-jurisdictional defect. 


Question 4 


How do the operational results of the Board of 
Reference, for the time period 1970 to 1981, affect the 
teaching profession in Alberta? 

This question has been answered in Chapters III and 
IV. A summary of the answer is now presented. An analysis 
of the total number of appeal applications received by the 
Registrar, Department of Education, indicates that there is 
a high rate of attrition in the number of appeals reaching 
the "decision" stage. Although statistics were available 
only for 1970 to 1976, the writer believes that this trend 
is probably also applicable to the 1977-1981 time period. 
An analysis of the “Reasons for Decisions" reveals that the 
Board is an excellent protector of teacher tenure legisla- 
tion in Alberta. The legal precedents lending themselves 


the most to this guardianship role have been the Board's 


insistence that school boards adhere to the rules of natural 


justice and that school boards fulfill all statutory, pro- 
cedural requirements when terminating a contract of employ- 


ment or designation. 
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Conclusions 


The conclusions, though dependent on the summaries 
for Questions 1 and 2 are also directly addressing the 
fifth general problem of the study, namely, "What is the 
BULULe Ole tiesroOoro OL Rerelrence 7s, ralseds ine Chapter el, 
For the convenience of the reader, the sub-problems are 


restated as an introduction to the relevant answers. 


Question til 


To what extent does the operational history of the 
Board of Reference, viewed in conjunction with A.T.A. and 
A.S.T.A. expectations, justify its continued existence? 

Teachers, unlike other professionals, neither choose 
nor are chosen by their clients. This provides a rationale 
for treating teachers differently than in the ordinary 
master-servant relationship. The Board of Reference is a 
special structure to oversee the tenure relationship between 
teachers and their clients. To date, the Board has promoted 
Caledon Diy eanaestaDi lity LOm UlempLOocescceOleliqul Ly imran 
mination cases. The Board's continued existence is justified 
as a protector of tenure rights. A contract of employment 
dispute should go through the following stages: (a) the 
teacher receives notice of possible termination of contract 
and is invited to a school board hearing inquiring into the 
grounds for termination; (b) the teacherezeceivyes notice of 
termination to be effective on a specified date; (c) the 


teacher appeals to the Minister within 14 days of receipt of 
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the notice, and the appeal is referred to the Board of 
Reference; and (d) the Board of Reference sets a date for 
hearing of the appeal. The Board of Reference investigates 
and judges each. case on itS own merits. 

Some of the opinions expressed by both members of 
the public and the educational community indicate that the 
lone Judges sitting as the Board of Reference have exces- 
sively judicialized the process of inquiry... The informality 
usually associated with tribunal proceedings no longer 
exists. For example, any educational evidence required to 
assist the judge in reaching a decision is now presented by 
either or both counsel or by way of expert evidence. The 
evidence is subject to cross-examination. Furthermore, some 
educators have expressed the opinion that if the School Act 
provides for a Board composition of up to nine members, then 
one judge sitting as the Board is not satisfactory. Sup- 
posedly, the Judge would not be well-versed in the tensions 
that may exist in the educational milieu and could therefore 
not adequately protect the interests of the teachers. On the 
other hand, some members of the public have expressed the 
opinion that the Board of Reference is an outcome of a very 
powerful lobby group, namely the A.T.A. As such, the Board 
has supposedly given teachers more clout than the school 
boards because the Board requires school boards to meet the 
procedural matters set out in the School Act before the 
Board will consider the merits of a case. The writer wishes 
to express that she has found the judicial personnel to be 


most apt in exercising the powers and duties vested in the 
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Board of Reference. The Board requires that statutory pro- 
cedural requirements be met by both the school board and 
teacher before it will hear the appeal. As such, the Board 
has extended fairness of procedure to both parties in the 
disputes. The writer believes that this type of "procedural 
expectation" by the Board promotes stability to the process 
of inquiry in termination cases. In her years of research, 
the writer spoke to many teachers and school board members. 
She found that due to a lack of knowledge about what consti- 
tuted "fairness" in termination procedures, neither teachers 
nor school boards were necessarily beyond "creative" termina- 
tion processes which served to their own advantage. 

Both the Alberta Teachers' Association and the 
Alberta Trustees' Association agree that all Boards of 
Reference should provide written reasons for judgements. 
Indeed, the decisions of the Board should be made more 
readily available to the educational community. If school 
boards and teachers would become more aware of the workings 
of this tribunal, and thereby more educated, surely it would 
lead to a more efficient relationship between employer and 
employee. In turn, it would perhaps be possible to work 
out some of the less serious termination disputes at the 
school board level. 

To further appreciate the guardianship role embodied 
within the powers and duties of the Board, a general dis- 
cussion of the term "tenure" (Appendix B) and an explana- 


tion of the entrance procedures into the teaching profession 
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in Alberta (see Appendix C) are available. The discussion 
in Appendix C points out that one of the most effective 
means of removing a teacher from the teaching force-in 
Alberta is to have the teacher's Teaching Certificate can- 


celled. 


Question 5.2 


Is it necessary to have a statutory body deal with 
teacher tenure conflicts? 

If the Board of Reference would be done away with, 
the legal remedies remaining at the teachers" disposal would 
be civil action and employment contract negotiations with 
thesvarious School, districts, 

The civil court route would undoubtedly result ina 
build-up of legal precedents over time. The time period 
required for such a legal precedental build-up would be long 
and costly. Perhaps many teachers would either not want to, 
Or not. be able ito, aftord a civil case, This could lead to 
teachers giving way to unfair dismissals, which in turn 
would interfere with academic freedom. Dismissal or threat 
of dismissal could be used to curtail freedom. The right 
of a teacher to work without fear of retaliation over tri- 
VidtLtlecuts  sOLmCOUrSG@ymanwluipOLtLant €lenment On, acaucmic 
freedom. 

Teachers could, with their respective school dis- 
tricts, negotiate into their collective agreements items per— 


taining to teacher tenure. The variety and number of such 
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negotiable items could be unlimited. It is conceivable that 
there would be as many different "tenure agreements" as there 
would be school districts in the province. Uniformity of 
such terms of agreement across the province would probably 
not be attainable, because each bargaining unit might not 
desire the same terms. Disagreements over collective agree- 
ments could be handled by either the civil court or an 
Arbitration Board. Such Boards are, however, expensive. 
Also, inconsistency in dealing with dismissals due to lack 
of recorded precedents and change of personnel on the Board 
may result. The negotiations of tenure clauses into collec- 
tive agreements could be a very powerful tool for teachers, 
Diver here nemachoo lYACTEOL LapOUreACue permitted this ancien 
the Board of Reference was dissolved. Such clauses may spell 
out in great detail all aspects relating to teaching activi- 
ties and tenure. However, such contract negotiations could 
result in a strict "work-to-rule" situation that could become 
uncomfortable for both teachers and school boards. A teacher's 
professional discretion in relation to his/her work and school 
related activities in general would probably have to be 
diminished in favor of strict adherence to the negotiated 
contract terms. If this were not done, the contract would 
cease to be a protective tool for the teacher, 

It would be difficult to assess any magnitude of 
change in professional status, LE thesprotection. ot the 
' School Act would be remoyed. Such an assessment would vary 


depending on what definition of "profession" one chose to 


use. Also, a change in status would definitely depend upon 
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"public opinion" of the teaching profession. Opinion in 


PESe ULM Se VeDVediuerlculie CO MOnTEor. 
Other Studies 


In conclusion, it is recommended that a comparative 
study be made of the operations of tenure commissions in 
other provinces of Canada, and in other countries of the 
Commonwealth. Such a study could have the purpose of rais- 


Lge educators, “tribunal consciousness, thus making 
more individuals aware of the adherence to or lack of ad- 
herence to the universal rules of natural justice, and the 
quest for procedural fairness and good faith. 

It is also recommended that a study be made of the 
Pingu vyiprocess. at itheyschool#boardmleveis prion tocontract 
terminations, in Alberta and other provinces in Canada. 

Both school boards and teachers would benefit from such a 


study in that short-comings in the procedure would be iden- 


tifiable, and hopefully corrected. 
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(5) 


(6) 


a) 


(8) 


(ey) 


(EoD 


(11) 


LZ) 


Gis): 


In Rewe*’Berrard Hughes, and (not found in files) . 
epobys Yeh ARE ORe 


In Re: Sigurd Kawerau, and Lac La Biche School 
Divistonsro las septenberys ~al977 #'OralbeDecision by 
Judge W.A. Stevenson. 


In Re: William P.M. Glass, and the County of Strath- 
COna eNO. Be OMmEeMAVMO 1 FLOS OL i Mreoust) cemhoumecs 


In Re: Michele Podmoroff, and (not found in files). 
Marches, 97ers 


In Re: Russel Olson, and School Committee, County 
ODM burneNo wie FAD MI 238 7 1971 Chier Judge 
(Ret.) Buchanan. 


In Re: Vernon Sloan, and Board of Trustees of Red 
DESreoecnoo le DIStE1 CEINOw LOA Ape io oT 
Chief Judge (Ret.) Buchanan. 


Tn -Re: Roderick Nw Mcdonald) and RedsDeervCatholic 
BoardsO beLOUCAeLOMUNO. elpetOc tober #3 Orme, 92es OGal 
Judgement by Mr. Justice Wachowich. 


In Re: dorge Pugzaro Ouiroz, and the County fol Red 


_—_——. 


Deer Now eZo 2 * June sZs 1900s. Me midustice: WA: 
Stevenson. 


In Re: Jean Anne Woodrow and Trudie Jane Lazaruk, 
and eeOomMOnton oul IoCnOO lL Boa rare A0Ulhy sOyan ois 


Chiret woudgeNSesuchanan@GReea)s, [Drv LER. scue, Foi 
R. Warren. 


In Re: Herman Dorin, and the County of Mountain- 


View NOoveli amouly el, LO7l si Chief Judge Buchanan 
(Retwje 
In Re: Rudy Penner, and Edmonton Public School 


Board aeuUunel > 1o 72 Judges REP a Kerans. 


In Re: Therese Levesque, and (not found in files). 
December 9, 1970. 


In Re: Marie-Angele Paoli, and the Board of Trustees 
Obsthe eee ELereocnoo! DiStricumNo. 14/6. sn Jd yevoy 


1971: .Chieft Judge Nelles Buchanan (Ret.), Dr. E.D. 
Hodgson. 
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Case No. 


(14) 


(15) 


(16) 


G7) 


(18) 


(19) 


(20) 


(21) 


(22) 


(23) 


(24) 


(25) 


(26) 


(27) 


In.Re:.. Donald R. Cyr, and Bonnyville School Divi- 
SlOnsNoOwe4o enaMarchs 4791971) Chief Judge, .N. 


Buchanan (Ret.J. 
In Re: Wayne Glass, and the School Committee Count 
Warner. February 1, 1979: His Honour Judge Holmes. 


In Res Clarence Yeomans,: and (not found in file). 
tegen 2 


In Re: .Baldew: Singh Parmar, and High Prairie School 


Division No. 48..February 17, 1972: Chief Judge 
Nelles Buchanan (Ret.). 


In Re: Hubert.Harris, and Board of Trustees, Edmon- 
Loum Mot CcpoCchOOM~oOArds "Marche a. b47os" Oral 
Judgement by Judge Kerans, 


In Re: Nora LocKerbie, and (not found in file). 
eames ew) ee 


In Re:.- Kathleen. May Elliott, and the Board of Trus- 
tees of St. Albert, Protestant Separate School Dis- 
TproteNcme omer coraurT vel lo 72 -uuChier slustice 
Nelles Buchanan (Ret.), Judge R.P. Kerans, Dr. E.D. 
Hodgson. 


In Re:. Jean. Zelasek, and the Board of Trustees of 
Chescounty, Oprote Gt lameNG.s Om etl ty ee Ly 2 Chia er 


Judge Nelles Buchanan (REE), Judge; Rees Kerans, 


Dr. R. Warren, 


In Re: George William Smith, and (not found in file). 


June 25, 1973: Oral Judgement by Judge R.P. Kerans. 


In Rese Matt. Awe ochebel  fand Lethbridge Catholic 
Separate School’ District No. 9. September 26, 1977: 
Judge McFadyen. 


In. Re: John Stanley Hnasko, and County of Parkland 


No. 3L.2 September 6, 19/7: “Judge %McFradyen. 


In. Re:-’ Roland. E.’ Theroux, and the OfFEiclalsTrustee 
OL Bigg neh scnoo le Districtino. 25029 Medley. 


March 3, 1971: Chief Judge Nelles Buchanan (Ret.). 


In Re: Kerth McCargar, and (not foundeinetiles), 
ape Te, WEL Ate 


In Re: Beverly Joan Graham, and the Board of School 


Trustees of Cold Lake Roman Catholic separate School 
Division No. 64. August 8, 1977: Judge Wachowich. 
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Case No. 


(28) 


2a) 


(30) 


(30) 


(32) 


(33) 


(34) 


In Re:-.. Esther. Mathews, and the Board of Trustees 
of Rdmonton Publics School Board) Now / oe January ei, 
1973: Chief Judge Nelles Buchanan (Ret.). 


In Re: Kay. Davis, Roland MacIntosh Smith, Jaroslav 
Stephen Gregorash, Norma Lavina Elliot, and Eunice 


Marie Valleau, and Buffalo Park School District 
No. 5047. September 18, 1973: Judge Belzil. 


In. Re:.° Jack Edward Longford, and the County of 
Ponoka No. 3.- July 8, 1976: Oral Judgement by His 


Honoresudge Re. Kerans. 


In Re: George William Smith, and the Board of Trus- 
tees of the Edmonton School District No. 7. Sep- 


tember 5, 1979: "Judge E. McFadyen. 


In Re:. The Board of Trustees of the Rocky Mountain 
School Division No. 15, and Glen Wade Gray. 


December 8) L980: Justice J.D. Bracco. 


In Re:.. William PM. Glass, and the County of Strath- 
Conde NO. wZ0ebOard or Bducat ron melia Ves 19198 O-eMe 
Justice Holmes. 


In Re: Case No, 33 above. (Preliminary Objection, 
Memorandum of Reasons Delivered from the Bench by 
Judge Stevenson, August 27, 1979.) 
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BRITISH NORTH AMERICA ACT 
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93. 


185 
In and for each Provinee the Legtslature may exclustvely make 


Laws tn relatton to Educatton, subject and according to the foll- 
owing Provtstons: - 


(t) 


(2) 


(3) 


(4) 


Nothing in any such Law shall prejudictally affect any Right or 
Privilege with respect to Denomtnattonal Schools whtch any Class 
of Persons have by Law tn the Province at the Unton: 


All the Powers, Prtvtleges, and Duties at the Unton by Law 
conferred and tmposed tn Upper Canada on the Separate Schools and 
School Trustees of the Queen's Roman Catholte Subjects shall be 
and the same are hereby extended to the Dissenttent Schools of 
the Queen's Protestant and Roman Catholte Subjects in Quebec: 


Where tn any Province a System of Separate or Dissenttent Schools 
extsts by Law at the Unton or ts thereafter established by the 
Legtslature of the Province, an Appeal shall lte to the Governor 
General tn Counetl from any Act or Dectston of any Provtnetal 
Authority affeeting any Right or Privilege of the Protestant or 
Roman Catholte Mtnortty of the Queen's Subjects tn relatton to 
Educatton: 


In case any such Provinetal Law as from Time to Ttme seems to the 

Govermmor General in Counetl requtstte for the due Executton of the 
Provtstons of thts Seetton ts not made, or tn case any Deetston of 
the Governor General tn Counetl on any Appeal under this Section ts 
not duly executed by the proper Provinetal Authortty tn that Behalf, 


then and tn every such Case, and as far only as the Ctrewnstances of 
each Case requtre, the Parltament of Canada may make remedtal Laws 
for the due Executton of the Provistons of thts Sectton and of any 
Dectston of the Governor General in Counetl under this Seetton. *** 


**%* Section 93 was altered for Alberta by section 17 of The Alberta Act, 4-5 Edw. 
VII, ec. 3 whitch reads as follows: 


Educatton 


L7. Seetton 93 of the Brtttsh North Amertea Act 1867, shall 
apply to the satd province, wtth the substttutton for paragraph (1) 
of the satd sectton 93 of the followtng paragraph: - 

(1) Nothing tn any such law shall prejudictally affect any 
rtght or privilege wtth respect to separate schools which any class 
of persons have at the date of the passtng of thts Act, under the 
terms of chapters 29 and 30 of the Ordinances of the Northwest 
Terrttortes, passed tn the year 1901, or wtth respect to religtous 
tnstructton tn any publie or separate school as provided for in 
the satd ordinances. 

2. In the approprtatton by the Legislature or dtstrtbution 
by the Government of the province of any moneys for the support of 
schools organtzed and carrted on tn accordance with the satd chapter 
29 or any Act passed itn amendment thereof, or tn substttutton there- 
for, there shall be no disertmtnatton agatnst schools of any class 
desertbed tn the satd chapter 29. 

3. Where the expresston "by law" ts employed tn paragraph 
3 of the satd sectton 93, tt shall be held to mean the law as set 
out tn the satd chapters 29 and 30, and where the expression "at 
the Unton" ts employed in the satd paragraph 3, tt shall be held 
to mean the date at whtch thts Act comes tnto force. 
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APPENDIX C 


DISCUSSION: © "TENURE" 
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Tenure 


As defined in a previous thesis study on The Board 
of Reference in Alberta (Swan, 1961, University of Alberta), 
"tenure" encompasses a set of rights, conveyed and protected 
by law, whereby a teacher cannot be dismissed from his posi- 
tion except under procedures laid down by statute (Swan, 
1961). "Tenure teacher" indicates a teacher who lawfully 
enjoys such rights, and who therefore possesses "tenure 
Status” (Swan,Fl96l)<" *Several authorities consulted all 
agreed that some form of legislation should guarantee tenure 
status to teachers who have successfully completed a period 
of probationary service. They also held that legislation 
should protect tenure teachers against arbitrary dismissal 
by setting forth several conditions which should be met in 
order that teachers' contracts may be lawfully terminated 
(Ellsbree and Reutter, 1954; Chandler and Petty, 1955; Moore 
and Walters, 1955; Weber, 1954). The Board of Reference 
during the time period of 91970 to 1980 did@insfacc serve das 
aneaccrvesstatutory example’ for protection of Chestenure 
teacher. 

While purists may debate the question whether sala- 
ried employees, working for a single employer, ever can be 
sufficiently independent to be true professionals, the com- 
plexity of modern-day economic and social organizations has 


in fact brought about employee status for a great many 
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people who perform professional roles and expect profes- 
sional status. Teachers, university professors and clergy- 
men, unlike doctors and lawyers, have among the traditional 
learned professions usually occupied salaried roles within 
an employer-employee relationship. In schools and universi- 
ties the tension between freedom and security has been more 
acute than in other professional worlds in reflecting the 
conflict between the scholar's social role of critical inde- 
pendence and his personal interest in continuance of his 
salary from the institution which employs him. 

In many countries, and in every province and terri- 
tory in Canada, special statutes govern the teaching profes- 
sion. Typically the statutes provide that the teacher who 
has successfully completed a probationary period obtains 
tenure and may not be terminated except for cause, and then 
only after a hearing of some kind. Teacher tenure systems 
are legitimate attempts to bring order and stability to 
a significant sector of public employment. Teacher tenure 
provides a measure of job security and to some extent fos- 
ters freedom of expression in the classroom. Since students' 
attendance in schools is compulsory, and this compulsion is 
sustairedebyrethestheoryathatdl tel Setonetheirebencli lt, eiters 
especially important that the administrative scheme of the 
schools be shaped to serve their clients. While tenure 
statutes allow for removal of incompetent teachers, they 
also seem to provide a reasonable balance between the in- 


terests of the community and the needs of teachers. 
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Academic freedom in its teaching aspect is funda- 
mental for the protection of the rights and liberties of 
the teacher in teaching and of the student in learning 
(Joughlin, 1967). Academic freedom enables members of the 
academic community to research, investigate and teach with- 
out having unnecessary restrictions of officious supervision 
placed on their activities. The value of this freedom has 
long been recognized by American Courts in the realization 
that if teachers do not have this freedom, the effectiveness 
of the schools in which they teach is appreciably diminished 
(Leder, 1975). Academic freedom therefore requires the pro- 
tection of teachers from outside influences and pressures 
that could compromise their ability to study and transmit 
knowledge to students. Because members of the academic 
community are dependent upon teaching as a means of liveli- 
hood, a threat to their job security is one method by which 
academic freedom can be curtailed. The right of the teacher 
to work without fear or retaliation over trivialities is an 
important element in academic freedom. 

It would appear that tenure is not merely an inci- 
dent of fresh contract but something approximating "status" 
==—a characteristic recognized by law as attaching, to one's 
person as faculty member, of which he may not be arbitrarily 
divested (McConnell, 1973). A person has a protectible in- 
terest, similar to a property, right.in his employment, if he 
has more than an abstract need or desire for continued em- 


ployment. He must have more than a unilateral expectation 
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of it. This legitimate claim to entitlement may arise 
through the creation of such an interest by a statute or 
by creation of a contractual obligation (Leder, 1975). 

INPATDertap CNG oCnooO ls Act does) tone certain extent 
protect teacher employment by virtue of the availability of 
the Board of Reference in the three kinds of disputes here- 
tofore mentioned. Also, section 76 of the Act states that 
unless there is agreement to the contrary a contract of 
employment between the board and a teacher continues in 
LOLCGAELOM Vea tO, Year.= ln the examination, oOo. B0ard oF 
Reference cases, it is evident that a teacher's contract of 
employment is in fact treated similarly to a property right 
in that the teacher may not be arbitrarily divested of it 
without due cause and due process, or due compensation and 
due process. 

Ther ee esenOsteniLOne le thoes CiOoOl Ac ceOtstenilesnem 
S@,;)05 Of any probationary period. Ithis) worth noting that 
before the 1970 revision of the School Act, teachers did 
have a probationary year. Since the 1970 School Act dis- 
pensed with probation, many school boards in Alberta have 


made significant use of the temporary or one-year contract 


proviston for teachers which remains in Che) statutes inj sec— 


tion 76.2. Thus, the school board is able to review the work 


of the teacher during the temporary contract period. The 
net effect is the same as if there still existed statutory 
provisions forsa probationary year.e itoat the end of this 


temporary contract period the teacher is evaluated as being 
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a teacher worthy of a continuous contract, he is then re- 
commended for the same, and thus becomes a "tenured 
teacher," entitled to the protection of employment offered 


in the Spchoolyact. 
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APPENDIX D 


DISCUSSION: ENTRANCE, ETHICS, AND EMPLOYMENT 
GOVERNANCE IN THE TEACHING PROFESSION IN ALBERTA 
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Entrance, Ethics, and 
Employment Governance 

In Alberta, school boards can employ as teachers 
only persons holding properly issued certificates of quali- 
fication, as set out under the Department of Education Act, 
E970 The Alberta Minister of Education has the authority 
to certify teachers, and to cancel or suspend the certifi- 
Gatton oteteachers. ~[hercertitication « Cancel lati1on,3or 
suspension is carried through on the recommendation of 
various school board personnel entrusted with the job of 
teacher evaluation. These personnel usually include the 
administrators within a school who communicate, through 
written word, the request for certification or suspension 
or cancellation of certification, to the Minister. 

The three types of certificates are: Interim Pro- 
fessional, Provisional, and Permanent Professional. An In- 
terim Professional Certificate may be issued to persons 
having a Bachelor of Education degree, or a degree other 
than a B.Ed. and one completed year of approved work in the 
Faculty of Education. ~A Provisional Certificate may be 
issued to people who are admitted to the second year of the 
Berd program on the DaSis ol Deingse1 ther (a)s the holder 
OEeas journeyman: secertit 1 cice, OF 1tSeequivalenct more (Db) mathe 
holder of an approved certificate or diploma from an accept- 
able school of fine arts; and both categories (a) and (b) 


must successfully complete the third year of the B. Ed. 
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program. An Interim or Provisional Certificate may be 
issued only to a Canadian citizen or a landed Immignran tie 
Permanent Professional Certificate may be issued to persons 
having successfully completed two years of teaching or re- 
lated professional experience, provided that the person has 
PEGs tigualitited "lor an interim Professional! Certificate, A 
Permanent Certificate may be issued only to Canadian citizen 
Gr anBritrsnsubjectwhowholds:a tcertiuticatemissuec under 
the predecessors of the regulations as stated in the Depart- 
ment of Education: Act, 1970. A certificate issued to any 
person who is not a Canadian citizen shall be cancelled seven 
years after the date of issue of the certificate, unless the 
certificate holder proves to the satisfaction of the Regis- 
trar that he has become a Canadian citizen. A more detailed 
appreciation of the above may be gained from a reading of 
Appendix B. 

The government has granted teachers the privilege of 
a form of self-government. The Teaching Profession Act (see 
Appendix C) established and constitutes a body corporate and 
polieuc, PelhewAssociacions can, taker any measure Gideemasneces— 
Sary) InsOnudermtougiVe) ei&iecthytopanyapoimcyeadoptedahy etywEth 
Gespect to any questionsor mattersdirecrly or indirectly 
aftecting the teaching: profession. iihe. objects joiitheyAsso-— 
ciation are: iaje torprovide; the cause of) educationyinm the 
province; (b), to ‘improve; the teaching) professions (Cc) 66 
arouse and increase public interest in the importance of edu- 
cation; and (d) to cooperate with other organizations and 


bodies in Canada and elsewhere having the same or like aims 
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and objects. School boards may employ only teachers who 

are active members of the ATA. An active member is a certi- 
fied teacher who pays the yearly dues which entitles him/ 
her to membership in Alberta Teachers' Association. 

The Alberta Teachers’ Association disciplines teach- 
ers who breachYor’violate the ATA ‘Code of “Ethics for the 
ATA Standards of Professional Conduct (see Appendices D and 
BE, respectively). The Teaching Profession Act grants the 
ATA permission to establish a Discipline Committee pursuant 
to the Discipline Bylaws of the ATA (see Appendix F). The 
Discipline Committee hears and decides on cases of ethical 
or professional violations as stated in Appendices C, D and 
E. A person who is found guilty by this Committee may appeal 
to the Teaching Profession Appeal Board, which is also es- 
tablished under the Teaching Profession Act. The decision of 
this Teaching Profession Appeal Board is determined by the 
majority of its members and it is final and binding on all 
Darties. Disobedience of these decisions may result in 
monetary fines and/or expulsion from active membership in the 
Alberta Teachers Association. If a teacher 1s expelled 
from active membership he may not be employed by any school 
board. 

In summary, entrance into the teaching profession is 
regulated because school boards may employ as teachers only 
persons who are both active members of the ATA (see Appendix 
GF The Teaching Profession Act) and who hold properly issued 


certificates of qualification. The various grievance 
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mechanisms set up within the teaching profession deal 
basically with internal professional matters, such as teach- 
er versus teacher complaints. The Board of Reference, es- 
tablished by the School Act (see Appendix G) sections 84 to 
88, handles teacher—school board disputes arising out of 
suspension from contract, termination from contract, and 
termination from designation. Other employment matters 

such as "conditions for employment" and "working conditions" 
and "employment benefits" are governed by statutory provi- 
sions, such as those found in the School Act and the Labour 
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APPENDIX E 
REGULATIONS GOVERNING CERTIFICATION OF 


TEACHER UNDER THE 
DEPARTMENT OF EDUCATION ACT 
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MEMBERS’ HANDBOOK 


Regulations Governing Certification of Teachers under the 


Department of Education Act 


The regulations stated below were issued on June 23, 
1975. Minor changes in wording and numbering have 
been proposed for the next publication of this document. 


1. In these Regulations: 


(a) “acceptable” or “approved” means, respectively, 
acceptable to the Minister or approved by the Minister; 

(b) “Acceptable officer” means 

(i) a Superintendent of Schools appointed pur- 
suant to section 65, subsection (1), clause 
(a) of The School Act, or 

(ii) an inspector of schools employed by the 
Department of Education, or 

(iii) an educational consultant employed by the 
Department of Education, or 

(iv) any other person authorized in writing by 
the Minister; 

(c) “Wuchelor af Education degree’’ means a degree 
granted on completion of a four year program in a 
Fazultv of Education of a university in Alberta; 

{d) “certificate” means a teaching certificate issued 

ursuant to these regulations or the predecessors of 
these regulations; 

(e) “journeyman’s certificate” includes a certificate 
of proficiency issued pursuant to The Tradesmen’s 
Qualification Act or a certificate of qualification issued 
pursuant to The Apprenticeship Act; 

(f) “landed immigrant’ means a person la\Wfully ad- 
mitted to Canada for permanent residence; 

(g) “Minister” means the Minister of Education. 


INTERIM PROFESSIONAL CERTIFICATES 
Interim Professional Certificates 


2. A person may be issued an Interim Professional 
Certificate where that person 

(a2) was admitted to a Faculty of Education of a uni- 
versity in Alberta for the 1968-69 academic year or any 
academic year thereafter and obtains a Bachelor of 
Education degree, or 

(b) holds an acceptable degree (other than a degree 
in education) from a university in Alberta or from any 
other approved institution and completes one year of 
approved work in a Faculty of Education of a university 
in Alberta or at any other approved institution, or 

(c) holds an acceptable degree in education from an 
institutton outside of Alberta and completes any addi- 
tional period of approved work that may be prescribed 
by the Minister in a Faculty of Education of a university 
in Alberta or equivalent work at any other approved 
instittrcton. 


3. Subject to section 11, clause (a), an Interim Pro- 
fessional Certificate expires on August 31 of the third 
year following the year in which it was issued. 


Provisional Certificates 


4. (1) A person may be issued a Provisional Certifi- 
cate upon application therefor made prior to September 
30, 1981, where that person 


~(a) was admitted to the second year of a Bachelor of 
Education degree program in a Faculty of Education 
of a university in Alberta for the 1973-74, 1974-75, 
1975-76, 1976-77, 1977-78, 1978-79, or 1979-80 academic 
year or to a program at an approved institution outside 
of Alberta on the basis of being 


(i) the holder of a journeyman’s certificate or its 
equivalent, 

(ii) the holder of an approved certificate or diploma 
from an acceptable school of fine arts, and 


(b) successfully completes the third year of the 
Bachelor of Education degree program or acceptable 
equivalent work at the approved institution as the case 
may be. 


5. A person may be issued a Provisional Certificate 
upon application therefor made prior to September 30, 
1975, where that person 


(a) has completed the third year of a Bachelor of 
Education degree program or acceptable equivalent 
wock at a university in Alberta, or 


(b) has completed equivalent work at an approved 
institution outside of Alberta. 


6. Subject to section 11, clause (a), a Provisional 
Certificate expires on August 31 of the third year fol- 
lowing the date of its issue. 


. (1) Where the holder of a Provisional Certificate 
does not qualify for an Interim Professional Certificate 
and prior to the date of expiry of the Provisional Certi- 
ficate 

(a) furnishes to the Minister acceptable evidence of 
the completion of further academic work towards quali- 
fying for an interim Professional Certificate, and 

(b) obtains a recommendation for an extension from 
an acceptable officer on the basis of satisfactory teach- 
ing experience, the Minister may extend the term of the 
Provisional Certificate for one year. 


(2) The Minister shall not grant more than three 
extensions under this section in respect of any Pro- 
visional Certificate. 
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LEGISLATION/REGULATIONS GOVERNING CERTIFICATION 


(8 ESS a en a cae a 


Permanent Certificates 
8. Subject to subsection (2), where a person 


(a) holds an interim certificate of any class issued 
under these regulations or any predecessors of these 
regulations, 


(b) has completed, while holding that certificate, two 
years of teaching or related professional experience in 
any one of the following: 


(i) a school in Alberta or the Northwest Territories 
that uses a course of study or pupil program 
prescribed or approved by the Minister of Edu- 
cation, or 

(ii) a vocational, technical or agricultural school or 
institute or agricultural and vocational college 
operated by the Minister of Advanced Education 
and Manpower, or ; 

(iii) a public college under The Colleges Act or a 
private college as defined in The Colleges Act, 


and 


(c) obtains the recommendation of an acceptable 
officer, that person may be issued a permanent certifi- 
cate of the same class. - 


(2) On or after September 1, 1976, a person holding 
an interim certificate of any class issued pursuant to the 
regulations in effect prior to September 1, 1968 shall 
not be issued a permanent certificate other than a Per- 
manent Professional Certificate and then only where 
that person has first qualified for an Interim Profes- 
sional Certificate under Section 2. 


Certificate Issued Under Former Regulations 


9, (1) A person who holds an interim certificate of 
any class issued under the regulations in effect prior to 
September 1, 1968 may 


(a) be issued an Interim Standard Certificate on com- 
pletion of the second year of a Bachelor of Education 
degree if the application therefor is made prior to 
August 31, 1976; 


(b) be issued an Interim Professional Certificate on 
completion of the third year of a Bachelor of Education 
degree program if the application therefore is made 
Prior to August 31, 1976. 


(2) A person who holds a permanent certificate of 
any class issued under the regulations in effect prior to 
September 1, 1968, may 


(a) be issued a Permanent Standard Certificate on 
Completion of the second year of a Bachelor of Educa- 
tion degree program if the application therefore is 
‘ade prior to August 31, 1976; 


(b) be issued a Permanent Professional Certificate on 
Completion of the third year of a Bachelor of Education 
degree program if the application therefor is made prior 
to August 31, 1976. 


(3) Subject to section 8, subsection (2), a person who 
Olds a certificate issued under the regulations in effect 
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prior to September 1, 1968 belonging to a class of certi- 
ficate shown in the first column of the schedule to 
these regulations, may be issued a certificate of the 


class shown opposite in the second column in that 
schedule. 


Restrictions 


10. (1) A permanent certificate of any class may be 
issued only to 


(a) a Canadian citizen, or 


(b) a British subject who holds a certificate issued 
under the predecessors of these regulations. 


(2) an interim certificate of any class or a Provisional 
Certificate may be issued only to a Canadian citizen or a 
landed immigrant. 


(3) A certificate issued to any person who is not a 
Canadian citizen shall be cancelled seven years after the 
date of issue of the certificate unless prior to the can- 
cellation date the holder of the certificate proves to the 
satisfaction of the Registrar that he has become a Cana- 
dian citizen. 


(4) Subsection (3) does not apply to a person who 
holds a certificate (of any class) issued under the pre- 
decessors of these regulations. 


Powers of the Minister 


11. The Minister may 

(a) extend or reissue any person’s certificate on such 
terms and conditions as he considers necessary and 
proper; 

(b) issue letters of authority (which shall be deemed 
to be certificates under these regulations) to persons 
with acceptable academic and professional or technical 
qualifications not otherwise qualified for certificates 
under these regulations, on such terms and conditions 
as the Minister considers necessary and proper; 

(c) extend the range of grades which may be taught 
by a person who holds one of the certificates listed in 
the schedule to these regulations; 

(d) extend any time period prescribed by these regu- 
lations for the completion of any work or the making of 
any application. 


12. The Minister may cancel or suspend any certifi- 
cate for cause. 


13. (1) Certificates shall be signed by the Minister 
or the Deputy Minister of Education and by the Regis- 
trar for the Department of Education. 


(2) The signatures of the Minister, the Deputy Minis- 
ter of Education or the Registrar for the Department of 
Education may be mechanically reproduced on a certifi- 
cate. 


14. The Regulations respecting Certification of 
Teachers, filed as Alberta Regulation 265/70, are hereby 
rescinded. 
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The Teaching Profession Act 


(CHAPTER 362 R.S.A. 1970) 


1. This Act may be cited as “The Teaching Profes- 
Sion Act’. 


INTERPRETATION 
2. In this Act, 


(a) “association” means The Alberta Teachers’ 
Association; 
(b) “bylaws” means the bylaws of the associa- 


tion; 
(c) “Department” means the Department of 
Education; 


(d) “executive council” means the Provincial 
Exccutive Council of the association; 
(e) “executive secretary” means the chief 


executive officer of the association; 

(f} “member’’ means a member in good stand- 
ing of the association; 

(g) ‘Minister’ 
tion; 

(hk) “school board” means the board of trustees 
of a scei:ool or a school division, the council of a city 
or town operating under The Municipal and School 
Administration Act; 

(i) “superintendent” means a superintendent 
appointed by a school board pursuant to The School 
Act and the teacher, if any, who is appointed by the 
school board to be his chief deputy; 

(j) “teacher” means a person holding a per- 
manent or temporary certificate of qualification as a 
teacher issued by the Minister under The Department 
of Fduecation Act. 


THE ALBERTA TEACHERS’ ASSOCIATION 


3. (1) There is hereby established and constituted 
under the name “The Alberta Teachers’ Association” 
a body corporate and politic. 

(2) The association may take any measure that is 
not inconsistent with the provisions of this Act, or of 


means the Minister of Educa- 


d2ems necessary in order to give effect to any policy 
acopted by it with respect to any question or matter 
directiy or indirectly affecting the teaching profession. 

(3) The association may acquire by gift, purchase or 
otherwise, and may sell, mortgage, lease or otherwise 
dispose of real and personal property, for the purpose 
of carrying into effect and of promoting the objects 
nd designs of the association. 


any Act or regulation of the Province, and that it = 


OBJECTS 
4. The objects of the association shall be 

(a) to advance and promote the cause of 
education in the Province, 

(b) to improve the teaching profession 

¢i) by promoting and supporting recruit- 

ment and selection practices which 
ensure capable candidates for teacher 
education, : 
by promoting and supporting ade- 
quate programs of preservice pre- 
paration, internship and certification, 
by promoting the establishment of 
working conditions that will make 
possible the best Ievel of profes- 
sional service, 
by organizing and supporting groups 
which tend to improve the knowledge 
and skill of teachers, 
by meetings, publications, research 
and other activities designed to 
maintain and improve the compe 
tence of teachers, and 
by advising, assisting, protecting and 
disciplining members in the dis- 
charge of their professional duties 
and relationships, 


(c) to arouse and increase public interest in 
the importance of education and public knowledge of 
the aims of education, financial support for education, 
and other education matters, and 

(d) to cooperate with other organizations and 
bodies in Canada and elsewhere having the same or 
like aims and objects. 


(ii) 


(iil) 


(iv) 


(v) 


(vi) 


MEMBERSHIP 


5. (1) Subject to this section the employment of a 
teacher by a school board, other than as a superinten- 
dent, is conditional upon the teacher being and con- 
tinuing to be an active member of the association. 


(2) When a school board employs a teacher, other 
than as a superintendent, the board shall notify the 
association in writing of the name of the teacher, the 
date of commencement of employment and the amount 
of salary to be paid, and notwithstanding subsection 
(1), the employment of the teacher by the school 
board is valid until the association notifies the school 
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board in writing that the teacher is not an active 
member. 

(3) When a teacher who is employed by a school 
board, other than as a superintendent, ceases to be ap 
active member, the board may continue to employ the 
teacher until the association notifies the board in writ- 
ing that the teacher is not an active member. 


6. (1) The membership of the association is com- 
posed of active, associate, life, honorary and student 
members. 

(2) Only teachers who are employed by school 
boards, other than as superintendents, may be active 
members of the association. 

(3) The association may grant associate, honorary. 
life or student membership to any person who meets 
the conditions prescribed by the by-laws. 


GT. (1) Active members have the right to vote and. 
subject to the by-laws, have the right to hold office in 
the association. 

(2) Associate members have the right to vote and. 
subject to the by-laws, have the right to hold office in 
the association, but are not subject to the provisions 
of the by-laws relating to discipline and approved by 
the Lieutenant Governor in Council pursuant to 
section 15. subsection (1). 


(3) Life, honorary and student members do not have 
the right to vote or to hold office in the association 
and are not subject to the disciplinary provisions 
contained in this Act or the bylaws. 


BYLAWS 

8. The association in general meeting may pass 
bylaws not inconsistent with the provisions of this Act 
or any Act or regulation of the Province concerning 

(a) the election of the executive council and 
officers of the association, 

(b) the formation, government, management and 
dissolution of local associations, 

(c) the management of its property and affairs 
and its own internal organization and administration, 

(d) the maintenance of the association and the 
fixing and collecting of annual and other fees, 

(e) the time, place and conduct of the annual and 
other meetings of the association, 

(f) standards of professional conduct, a code of 
ethics and the establishment of a discipline committee 
and the discipline of members for breaches of such 
standards, and 


(g) all such other matters as are deemed neces- 
sary or convenient for the management of the associa- 
tion and the promotion of its welfare or the conduct of 
its business. 


GOVERNMENT OF ASSOCIATION 


9. The association shall be governed by an annual 
general meeting, which shall be held during Easter 


week of each year or at such other time as the execu- 


tive council deems expedient. 


10. The annual general meeting shall be composed 
of the officers, the executive council and, as provided 
by the bylaws, the delegates from local associations. 


Al. (1) The business of the association shall be 
transacted and carried on by the executive council. 

(2) The executive council shall be composed of the 
officers of the association and at least seven other 
persons who shall be elected by districts. 


12. Every active, associate and student member 
shall pay such fees as may be fixed by bylaw. 


43. Every school board shall deduct the member- 
ship fee to the association from the salary of every 
teacher it employs other than as a superintendent and 
shall pay the membership fees and furnish a list of 
teachers in its employ each month to the association. 


14. Nothing in this Act shall be deemed to inter- 
fere with the rights of separate schools as provided in 
The School Act. : 


DISCIPLINE 


15. (1) No bylaws relating to discipline and no 
amendments or repeals thereof are valid or take effect 
until approved by the Lieutenant Governor in Council. 

(2) Where any witness has been served with a 
notice to attend and give evidence before the discipline 
committee constituted pursuant to the bylaws of the 
association relating to discipline, if the witness 


(a) fails to attend in obedience to the notice, 
(b) fails to produce any baoks, papers or other 
documents in obedience to the notice, 
(c) fails in any way to comply with the notice, or 
(d) refuses to be sworn or to answer any question 
allowed by the committee, 
he is liable to attachment upon application by notice 
of motion to a judge of the Supreme Court and may be 
punished as for contempt of court and, where the 
witness is the member whose conduct is being investi- 
gated, the failure or refusal shall be deemed unprofes- 
sional conduct within the meaning of the bylaws of the 
association relating to discipline. 


16. (1) An investigation may be made with re- 
spect to the professional or ethical conduct of any 
active member but no disciplinary action shall be 
taken against a member unless a hearing has been held 
by the discipline committee. 

(2) Where it appears that a former member has 
been guilty of unprofessional or unethical conduct 
while he was an active member, disciplinary proceed- 
ings may be instituted against him at any time within 
6 months from the date he ceased to be an active mem- 
ber, in the same manner as if he were still an active 
member. 


17. (1) An accused person shall be given at least 
ten days’ notice in writing of the matter to be heard 
and of the time and place of the hearing by the 
discipline committee. 
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(2) A person is deemed to have been given notice 
under this Act if it is delivered to him personally 
or if it is posted in a prepaid registered envelope 
addressed to his place of residence as shown in the 
records of the association. 


(3) The discipline committee may hold the hearing 
in the absence of the accused person if notice of the 
hearing has been given in the manner and In the time 
prescribed by this section. 


18. (1) In every hearing the discipline committee 
shall 
(a) allow the accused person to be represented by 
counsel, 
(6) hear all evidence in support and in defence of 
the complaint, 
(c) decide the guilt or innocence of the person, 
and 
(d) notify the accused person and the executive 
council of its decision and the penalty, if any, 
it recommends as being suitable. 
(2) All evidence given by witnesses at a hearing 
shall be given under oath which shall be administered 
by the person presiding at the hearing. 


(3) An accused person who has been found guilty 
by the discipline committee may, within seven days of 
notification referred to in subsection (1), clause (d), 
by written notice to the executive secretary, request a 
hearing before the executive council to make represen- 
tations on the question of the penalty to be imposed. 


(4) Upon receipt of a request pursuant to subsection 
(3), the executive secretary shall 
(a) make arrangements for the hearing requested, 
and 
(b) give the accused person not less than 14 days’ 
notice in writing of the date, place and time 
of the hearing. 


19. (t) The executive council shall consider the 
decision of the discipline committee and the recommen- 
dation and representation (if any) made by or on be- 
half of the accused person on the question of the 
penalty and may thereupon 

(a) expel the accused person from the association, 
or 

(b) suspend the accused person from the associa- 
tion for any period of time it considers proper, 
or 

(c) recommend to the Minister that he suspend or 
cancel the teaching certificate of the accused 
person, or 

(d) require the accused person to pay a fine, or 


(e) require the accused person to pay a sum of 


MEMBERS’ HANDBOOK 


money calculated by the council as the costs 
of the hearing, or 
(f) discipline the accused person in any other 
way it considers proper. 
(2) The fine required to be paid and the costs under 
subsection (1) are recoverable as a debt owing to the 
association. 


(3) The executive council shall notify the accused 
person of the penalty it imposes. 


20. (1) There shall be a board to be known as the 
Teaching Profession Appeal Board which shall be 
composed of three members, one of whom shall be 
appointed by the executive council and the other two 
by the Lieutenant Governor in Council, each to hold 
office until his successor is appointed. 

(2) One of the members appointed by the Lieuten- 
ant Governor in Council shall be a judge of the district 
court of Alberta who shall be the chairman. 

(3) The registrar of the Department shall be the 
secretary of the Board. 

(4) The Lieutenant Governor in Council may fix the 
remuneration of the members of the Board. 


2. (1) A person who is found guilty of unprofes- 
sional or unethical conduct may appeal to the Teach- 
ing Profession Appeal Board within fifteen days from 
the date he is given notice of such finding. 

(2) Every appeal shall be commenced by delivering 
a written notice of appeal to the registrar of the 
Department and to the executive secretary of the asso- 
ciation. 

(3) The registrar of the Department shall notify 
the Minister, the executive council and the person of 
the time and place of the hearing of the appeal. 

(4) All parties to the appeal may appear in person 
or by counsel. 

(5) Upon hearing the appeal the Board shall review 
the evidence adduced before the disciplinary commit- 
tee and the findings and report of the discipline com- 
mittee and the executive council and may 

(a) affirm or reverse the decision of the discipline 
committee, or 

(b) if the decision is affirmed, confirm or vary any 
penalty imposed by the executive council. 

(6) The decision of the Board shall be determined 
by the majority of its members and is final and bind- 
ing on all parties. 

(7) The decision of the Board shall be conveyed in 
writing to all parties to the appeal. 


22. A person who contravenes this Act or any of 
the bylaws made hereunder is guilty of an offence and 
liable on summary conviction to a fine of not more 
than twenty-five dollars. 
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CODE OF ETHICS 


Code of Ethics 


The Code of Ethics shall apply to all members, and the term “teacher” as used 
in this code includes all members of The Alberta Teachers’ Association. A 
complaint of violation of this code made to the Association by any person or 
group shall be regarded by the Provincial Executive Council of the Association 
as a charge of unprofessional conduct under the Dis¢ipline Bylaws of the 
Association. Excessive or flagrant violation of the Standards of Professional 
Conduct by any member of the Association may also lead to discipline charges 
being laid against that member. 


. The teacher does not criticize the professional competence or pr:.fessional reputa- 


tion of a colleague except to proper officials and then only in confidence and after 
the colleague has been informed of the criticism. 


. The teacher recognizes the Association as the official spokesman of the teachers 


in Alberta. Individuals or groups purporting to speak on behalf of teachers to 
the officials of colleges, institutions or universities, or to the government, its 
members or officials, on matters affecting the interests of teachers generally, do 
so only with the prior consent of the Provincial Executive Council. 


. The teacher provides documents relevant to engagement or advancement requested . 


by the employer. 


. The teacher adheres to collective agreements negotiated by the Association. 


. The teacher fulfills contractual obligations with an employer until released by 


mutual consent or according to law. 


. The teacher does not apply for nor iiss: a colleague’s position before it has been 


declared vacant. 


. The teacher does not divulge information received in confidence or in the course 


of professional duties, except as required by law, or where, in the judgment of 
the teacher, it is in the best interests of the child. 


. The teacher does not accept pay for tutoring his own pupils in the subjects in 


which he gives classroom instruction. 


. The teacher does not use his professional position for personal profit by offering 


goods or services to his own pupils or their parents. 
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Standards of Professional Conduct 
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MEMBERS’ HANDBOOK 


The Standards of Professional Conduct shall apply to all members, and the 
term “teacher” as used in this statement of standards includes all members 
of The Alberta Teachers’ Association. This statement does not attempt to define 
all items of acceptable conduct. These items are minimum standards of pro- 
fessional behavior which members are expected to observe. Excessive or 
flagrant violation of the Standards of Professional Conduct by any member of 
the Association may lead to a charge of unprofessional conduct under the 
Discipline Bylaws of the Association. 


RELATION TO PUPILS 


. The teacher shall diagnose needs, prescribe and implement instructional programs 


and evaluate the progress of students and may not delegate these responsibilities 
to any person who is not a teacher. 


. The teacher may delegate specific aspects of instructional activity to noncertificated 


personnel on a short-term basis only. 


. The teacher treats pupils with dignity and respect and is considerate of their 


circumstances. 


RELATION TO THE GENERAL PUBLIC 


. The teacher does not engage in activities which adversely affect the quality of his 


professional service and acts in such manner as to maintain the honor and prestige 
of the profession. 


. The teacher endeavors to improve the quality of education. 


RELATION TO EMPLOYERS 


. The teacher does not accept a position with an employer whose relations with 


The Alberta Teachers’ Association are unsatisfactory without first consulting the 
Association. 


, The teacher intending to terminate employment with a school authority gives 


notice of intention as early as possible. 


. After accepting a position, the teacher notifies other boards to which applications 


were submitted. 


. The teacher protests both the assignment of duties for which he is not qualified 


and conditions which make it difficult to render professional service. 
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PROFESSIONAL CONDUCT 


IN 


10. 


13, 


12. 


13. 


14. 


15. 


16. 


7s 


18. 


RELAT‘ON TO COLLEAGUES 


The teacher does not undermine the confidence of pupils in other teachers. 


The teacher submits to the Association disputes arising from professional relation- 
ships with colleagues which cannot be resolved by personal discussion, 


The teacher observes a reasonable respect for the authority of school administrators 
and recognizes the duty to protest through proper channels, administrative policies 
and practices which he cannot in conscience accept; and further recognizes that if 


administration by consent fails, the administrator must adopt a position of 
authority. 


The teacher as an administrator respects staff members as individuals and provides 
continuous opportunities for staff members to express their opinions and bring 
forth suggestions regarding the administration of the school. 

The teacher, before making any report on the professional competence of a 


colleague, provides him with a copy of the report and forwards with it any written 
comment that the colleague chooses to make. 


RELATION TO THE ASSOCIATION 


The teacher adheres to Association policy and seeks to change such policy only 
through the proper channels of the Association. 


The teacher accepts service to the Association as a professional obligation. 


The teacher who has requested representation by the Association honors com- 
mitments made on his behalf. 


RELATION TO PROFESSIONAL GROWTH 


The teacher strives to improve his educational practices. 
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Discipline Bylaws of The Alberta Teachers’ Association 


shall constitute 3 quorum. 


(2) The members shall hold office for two years 
from the effective date of their appointment. Any 
vacancy in the committee shall be filled by the Provin- 
cial Executive Council appointing a member to com- 
plete the unexpired term of the member vacating. 


(3) The Provincial Executive Council shall appoint 
a secretary of this committee whose term shall be at 
the pleasure of the Provincial Executive Council. 


eG ar he committee shall meet from time to time 
for the dispatch of business, and subject to The Teach- 
ing Profession Act and any regulations made by the 
Provincial Executiye Counci!, may regulate the conven- 
ing, notice, place, manage:nent and adjournment of 
Such meetings and of its hearings, the appointment of 
‘a vice-chairman, the mode of deciding questions, the 
transaction and management of business and the pro- 
cedure relating to the conduct of its hearings. 


(2) If there is a quorum present at any meeting, 
the committee May act, notwithstanding any vacancy 
in its body and in the case of vacancy, may appoint a 
member of the Provincial Executive Council to fill the 
Vacancy until the next meeting of the Provincial 
Executive Council. 


*3. (1) Whenever it appears that a member has 
been guilty of unprofessional or unethical conduct: 


(a) any member or group of members may request 
in Writing an investigation, 
- (5) any person or group may lodge a written charge 
of unprofessional or unethical conduct. 


(2) The request for an investigation or the charge 
shall be mailed or delivered to the executive secretary 
of the Association and shall set out the nature and the 
Particulars of the complaint. 


(3) Upon receipt of a request for an investigation 
Or of a charge of unprofessional or uncthical conduct, 
the Provincial Executive Council may, and upon 
receipt of a written charge shall, direct that an invyesti- 
Sation be conducted by an investigating officer who 


ani 
“See ‘Revisions to Discipline Belawe’ 


shall not be a Member of the Discipline Committee or 
its Secretary, provided that the member whose conduct 
is under investigation be informed of this action and 
also be informed of the investigating officer's 
recommendation. 


(4) The investigating officer shall report the results 
of his investigation to the executive secretary or the 
assistant executive secretary. 


(5) If the investigating officer’s report indicates 
that there are grounds warranting a hearing by the 
Discipline Committee, the Provincial Executive Coun- 
cil shall order the ‘said committee to hold a hearing 
and, if no prior charge of unprofessional or unethical 
conduct has been lodged, shall formulate such a 
charge. 


(6) The Provincial Executive Council may demand 
from any person or group lodging a written charge of 
unprofessional or unethical conduct, and before direct- 
ing the Discipline Committee to hold a hearing, a 
reasonable sum as a deposit to cover the necessary 
costs and expenses, and, in case the complaint is found 
to be frivolous or vexatious, the deposit may be so 
applied; otherwise the deposit shall be returned to the 
person or group making the same. 


(7) Where time is of the essence, the functions of 
the Provincial Executive Council under subsections 
(3), (5) and (6) of this bylaw may be performed by 
any one of the President, past president, vice-president, 
exccutive secretary, or assistant executive secretary of 
the Association, whose decision shall, however, be 
subject to review by the Provincial Executive Council. 


(8) The Provincial Executive Council, on recom- 
mendation of the Discipline Ccemmittee, may pay to a 
member against whom a charge of unprofessional or 
unethical conduct has been found to be frivolous or 
vexatious such of the costs incurred by him in his 
defence as it deems just. 


“4. (1) Whenever the Discipline Committee has 

been directed to hold a hearing, its secretary shall in 
accordance with the provisions of The Teaching Pro- 
fession Act cause to be served on the person whose 
conduct is the subject of the hearing and upon the 
complainant a notice setting forth the date, place, 
time and subject matter of such hearing. 


(2) In setting the time, Place and date of such hear- 
ing, regard shall be had to the convenience of the 
committce and all parties concerned. : 
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. The committee may at the expense of the 
Association employ legal counsel who shall assist in 
the presentation of evidence and shall advise the 
committee upon questions of procedure and law, but 
who shall not be present during the committee’s 
determination of the guilt or innocence of the accused. 


*G6. The secretary of the Discipline Committee shall 
cause a record of its proceedings to be taken. 


7. For the purpose of procuring the attendance of 
any person as a witness before the Discipline Commit- 
tee, the committee or any member thereof, or the 
secretary of the committee, may cause to be served on 
such person a notice requiring him to attend before 
the committee and to produce such documents as he 
would be compelled to produce at the trial of an action 
at iaw. Such notice shall be served in the same way 
and shall have the same effect as a notice requiring 
the attendance of a witness at the hearing of a trial at 
law and the penalties in the case of disobedience to 
any such notice shall be as provided by The Teaching 


“ Profession Act. 


*S. (1) In_the event_a_person_who is found_ guilty 


,of unprofessional or unethical conduct appeals to the 
‘ Teachinz 


Profession Appeal Board in the manner 
provide by The Teaching Profession Act the delivery 
of a notica of appeal shall serve to suspend “the opera- 


~ . tion of the Provincial Executive Council's disciplinary 


ac tion and any action taken by the. Minister on the 


recommendation of the Provincial Executive Council 
until the final determination of such _appeal_or its 
abandonment. 

(2) Upon being notified of the delivery of a notice 
of appeal the executive secretary shall forward to the 
registrar of the Department of Education a copy of the 


REVISIONS TO DISCIPLINE BYLAWS 


Bylaws in the preceding copy which are marked with 
an asterisk were the subject of electoral votes which 
were approved by the 1972, 1973 and 1975 Annual 
Representative Assemblies. However, these amend- 
ments cannot take effect until they also have the ap- 
proval. of the Lieutenant Governor-in-Council (Section 
15, The Teaching Profession Act). Some amendments 
to The Teaching Profession Act are also prerequisite. 
When that statute has been amended, approval of the 
bylaw revision; will be requested. As changed by the 
electoral votes, the affected bylaws will read— 


1. (1: The Provincial Executive Council shall ap- 
point - -° shall maintain for the purposes hereina‘ter 
nated, « committee of active members of the Associa- 
ton, tho chairman of which shall be named by the 
Provincial Executive Council, to be known as the 
\.:cipline Committee, five in number, of whom three 
shall constitute a quorum. 

(2) The Provincial Executive Council shall appoint 


MEMBERS’ HANDBOOK 


record of proceedings before the Discipline Committee, 
the transcript or notes of the evidence adduced, the 
exhibits filed, the committee’s report to the Provincial 
Executive Council and the Provincial Executive 
Council’s decision. 


(3) Any party to the appeal shall upon request and 
upon payment for same at the rate of twenty-five cents 
per page be furnished with copies of said documents. 


9. (1) Unprofessional conduct shall include 
breaches or violations of the ATA Code of Ethics or 
excessive or flagrant breaches of the ATA Standards 
of Professional Conduct. 


(2) Without in any way restricting the generality of 
subsection (1) hereof, every member shall be deemed 
guilty of unprofessional conduct who: 

(a) wilfully takes, because of animosity or for 
personal advantage, any steps to secure the dismissal 
of another teacher; 

(6) wilfully circulates false reports derogatory to 
any fellow teacher or to any other person directly 
associated with education in the Province of Alberta; 

(c) maliciously, carelessly, irresponsibly or other- 
wise not in fulfilment of official duties, criticizes the 
work of a fellow teacher in such a way as to under- 
mine the confidence of the public and pupils; 

(d) where he is one of a local group, bargains on 
his own behalf on questions affecting each and all 
members of the group; 

(e) is addicted to the excessive use of intoxicating 
liquors or the excessive or habitual use of opiates or 
narcotics; 

(f) has been convicted of an offence under The 
Juvenile Delinquents Act or an indictable offence 
under the Criminal Code. 


and shall maintain for the purposes hereinafter named, 
a committee of active members of the Association, the 
chairman of which shall be named by the Provincial 
Executive Council, to be known as the Professional 
Competence Committee, five in number, of whom three 
shall constitute a quorum. [Electoral Vote 24 of 1971] 


(3) The members shall hold office for two years 
from the effective date of their appointment. Any 
vacancy in the committee shall be filled by the Provin- 
cial Executive Council appointing a member to com- 
plete the unexpired term of the member vacating. 


(4) The Provincial Executive Council shall appoint 
a secretary of each committee whose term shall be at 
the pleasure of the Provincial Executive Council. 

{Electoral Vote 25 of 1971] 

(5) The term ‘committee’ as used in these bylaws 
shall mean the Discipline Committee or the Profes- 
sional Competence Committee as the context requires. 

[Electoral Vote 26 of 1971) 
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3. (1) Whenever it appears that a member has been 
guilty of unprofessional or unethical conduct or pro- 
fessional incompetence: 

(a) any member or group of members may request 
in writing an investigation, 

(b) any member or group of members may lodge in 
writing a charge of professional incompetence, 

(c) any person or group may lodge in writing a 
charge of unprofessional or unethical conduct. 

[Electoral Vote 27 of 1971] 

(2) The request for an investigation or the charge 
shall be mailed or delivered to the executive secretary 
of the Association and shall set out the nature and the 
particulars of the complaint. 


(3) Upon receipt of a request for an investigation 
of unprofessional or unethical conduct or professional 
incompetence, the Provincial Executive Council may, 
and upon receipt of a charge shall, direct that an in- 
vestigation be conducted by an investigating officer 
who shall not be a member of the committee or its 
secretary, provided that the member whose conduct or 
competence is under investigation be informed of this 
action and also be informed of the investigating offi- 
cer’s recommendation. [Electoral Vote 28 of 1971] 


(4) The investigating officer shall report the results 
of his investigation to the executive secretary or the 
assistant executive secretary. 

(5) If the investigating officer’s report indicates 
that there are grounds warranting a hearing, the Pro- 
vincial Executive Council shall order the committee to 
hold a hearing and, if no prior charge of unprofes- 
sional or unethical conduct or professional incompe- 
tence has been lodged, shall formulate such a charge. 

[Electoral Vote 29 of 1971} 

(6) The Provincial Executive Council may demand 
from any person or group lodging a charge in accord- 
ance with Bylaw 3 (1) and before directing the com- 
mittee to hold a hearing, a reasonable sum as a deposit 
to cover the estimated costs and expenses of a hearing, 
and, in case the complaint is found to be frivolous or 
vexatious, the deposit may be so applied; otherwise 
the deposit shall be returned to the person or group 
making the same. {Electoral Vote 30 of 1971] 

(7) Where time is of the essence, the functions of 
the Provincial Executive Council under subsections 
(3), (5) and (6) of this bylaw may be performed by 
any one of the president, past president, vice-president, 
executive secretary, or assistant executive secretary of 
the Association, whose decision shall, however, be 
subject to review by the Provincial Executive Council. 

(8) The Provincial Executive Council may, on rec- 
ommendation of the committee, pay to a member 
acquitted of a charge of unprofessional or unethical 


conduct or professional incompetence such of the costs 
incurred by him in his defence as Council deems just. 
[Electoral Vote 31 of 1971 

and Electoral Vote 4 of 1974] 


4. (1) Whenever the committee has been directed 
to hold a hearing, its secretary shall in accordance 
with the provisions of The Teaching Profession Act 
cause to be served on the person charged and upon 
the complainant a notice setting forth the date, place, 
time, and subject matter of such hearing. 

{Electoral Vote 32 of 1971} 


(2) In setting the time, place and date of such hear- 
ing, regard shall be had to the convenience of the 
committee and all parties concerned. 


(3) Hearings of the committee shall be in camera, 
except that, if the member who has been charged so 
requests, the committee may in its discretion order a 
public hearing. (Electoral Vote 5 of 1974] 


G. The secretary of the committee shall cause a 
record of its proceedings to be taken. 
{Electoral Vote 33 of 1971] 


S. (1) In the event a person who is found guilty 
of unprofessional or unethical conduct or professional 
incompetence appeals to the Teaching Profession 
Appeal Board in the manner provided by The Teaching 
Profession Act, the delivery of a notice of appeal shall 
serve to suspend the operation of any action of the 
Provincial Executive Council and any action taken by 
the Minister on the recommendation of the Provincial 
Executive Council until the final determination of such 
appeal or its abandonment. [Electoral Vote 34 of 1971] 


(2) Upon being notified of the delivery of a notice 
of appeal, the executive secretary shall forward to the 
registrar of the Department of Education a copy of the 
record of proceedings before the committee, the trans- 
cript or notes of the evidence adduced, the exhibits 
filed, the committee’s report to the Provincial Executive 
Council and the Provincial Exccutive Council's 
decision. [Electoral Vote 35 of 1971] 

(3) Any party to the appeal shalt upon request and 
upon payment for same at the rate of twenty-five cents 
per page be furnished with copies of said documents. 


10. Without in any way restricting the generality 
of the term ‘professional incompetence’, the following 
constitute evidence of incompetence: 

(a) continual failure or inability to establish and 
maintain an atmosphere conducive to learning, 

(b) continual failure to be adequately prepared to 
guide and/or direct the learning process. 

[Electoral Votes 49 and 50 of 1972] 
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THe SCHOOL ACT 


Teachers 


73. A board shall employ as a teacher only a person who holds a certificate 
of qualification as a teacher issued under The Department of Education 
Actralgo7 0% 


74, (1) In this section "day" or ''day in a school year'' means a day on which 
instruction is given by a teacher and includes emergency school closures, 
school closures approved by the Minister, two days for teacher conven- 
tion, holidays declared by a board and days other than instruction days 
that are approved by the Minister. 

(2) Unless a teacher agrees, a board may not require a teacher to instruct 
pupils ; 

(a) for more than 330 minutes during a day, or 

(b) for less than 190 or more than 200 days ina school year. 
(3) Subject to subsection (2) but notwithstanding any other agreement to 
the contrary the terms and conditions of a contract of employment between 
a board and a teacher shall be 

(a) except in the case of a teacher excluded under section 82, subsect- 

ion 5, the terms and conditions negotiated under The Alberta Labour 

Act and agreed between the board and an organization representing 

teachers, 

(b) sections 74 to 81 of this Act, and 

(c) the terms and conditions agreed between the board and the teacher, 
and any contract excluding or purporting to exclude the provisions of 
clauses (a) and (b) is void. 
(4) Every contract of employment between a board and a teacher shall be 
entered into by an offer in writing by a person acting on behalf of the 
board and accepted in writing by the teacher. 
(S)smoritherpurpoases Of this section an offer, acceptance, scoutirmation, 
statement or notification shall be in writing and may be sent by register- 
ed mail or by telegraph or delivered by hand or ordinary mail. 


75, (1)*Asboard may transfer aiteacher from one school or room in its 
charge to another at any time during the school year. 
(2) The board shall give to the teacher concerned seven days' notice in 
writing ofithe transier. 
(3) Within seven days after receiving notice of the transfer, the teacher 
may request in writing, an opportunity to be heard before the board, 
(4) If a hearing is requested, the transfer shall not be effective until the 
teacher has been heard before the board or a committee thereof, 
‘5. Notwithstanding section 81 a teacher who has been transferred by a 
school board may, after subsections (3) and (4) of this section have becn 
complied with, resign upon 30 days' notice if he does not wish to comply 
with the transfer order of the board. 


76, (1) Unless there is agreement to the contrary a contract of employment 
between a board and a teacher continues in force from year to year. 
(2) A board shall send to the Minister a copy of every agreement it enters 
into with a teacher which does not continue in force from year to year, 
within 30 days of the agreement being entered into. 
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77, (1) A contract of employment between a board and a teacher automatically 


Ss. 


ve 


terminates 
(a) at the time the certificate of qualification of the teacher is suspended 
or cancelled by the Minister, or 
(b) if the certificate of qualification of the teacher expires, or 
(c) on the last day of the school year if the teacher has attained 65 
years of age. | 
(2) A contract of employment between a board and a teacher may be term- 
inated by mutual consent. 
(3) For the purpose of subsection (1), clause (c), ''school year'' means 
the period from July 1 to the following June 30, 


(1) A board may terminate 

(a) a contract of employment with a teacher, or 

(b) a designation of a teacher made pursuant to section 82, 
after giving the teacher notice of the termination not less than 30 days 
prior to the effective date of the termination. 
(2) A notice of termination of contract of employment or of a designation 
shall specify the reasons for the termination and in each case the board 
shall act reasonably. 
(3) A board may suspend from his duties any teacher who has been served 
with a notice of termination of contract or of a designation. 
(4) A notice of termination of a designation or the termination thereof does 
not terminate a contract of employment, 
(5) A teacher who has been suspended is entitled to receive pay until the 
effective date of termination. 


(1) Where a board has reasonable grounds for believing that 
(a) a teacher has been guilty of gross misconduct, neglect of duty or 
refusal or neglect to obey a lawful order of the board, or 
(b) the présence of a teacher is detrimental to the well-being of the School 
for reason of mental infirmity, 

the board may suspend the teacher from performance of his duties. 

(2) The board shall 
(a) give notice of the suspension in writing to the teacher specifying 
therein the reasons for the suspension, and 
(b) forward a copy of the notice of suspension together with a written 
statement of the facts alleged to the Minister. 

(3) A teacher who is suspended by a board may appeal to the Minister 

within 14 days after receiving the notice of suspension. 

(4) The Minister shall refer the appeal to the Board of Reference who 


shall 
(a) investigate the matter and confirm or reverse the decision of the 


board, and 

(b) inform the board and the teacher of its decision within 10 days of 

the conclusion of its investigation. 
(5) Where a teacher is suspended pursuant to subsection (1), clause (b) 
the Board of Reference may require the teacher to produce a certificate 
from a medical practitioner appointed or approved by it, certifying as 
to the teacher's health. 
(6) If the teacher refuses or fails to produce a certificate pursuant to 
subsection (5) the Board of Reference may authorize the board to term- 
inate the contract of employment of the teacher and upon so doing the 
board shall be deemed to have acted reasonably, 
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(7) Where the Board of Reference confirms the suspension the board may 
terminate the suspension or terminate the contract of employment of the 
teacher. 

(8) Where the teacher does not appeal to the Minister, the board shall 
make an investigation of the circumstances and may reinstate the teacher. 
(9) A teacher shall be paid his salary until his contract of employment 

is terminated in accordance with this Act. 


(1) A teacher may terminate a contract of employment with a board after 
giving the board 30 days' notice in writing of his intention. 

(2) Where a teacher has terminated his contract of employment with a 
board before rendering any service under the contract, no other board 
shall employ the teacher unless the prior approval of the board with which 
the teacher's contract was terminated, is first obtained. 


Subject to section 77, subsection (2) no notice of termination of a contract 
of employment may be given by a board or a teacher 

(a) in the 30 days preceding, or 

(b) during 
a vacation period of 14 or more days' duration. 


(1) A board shall designate one teacher to be the principal of each school. 
(2) Notwithstanding subsection (1), a board may designate a teacher to be 
fheyacting princtoal Ola ~scnoolioOr a period nolL exceeding Onesyear, 

(3) Where a board has designated an acting principal under subsection (2) 
a designation of a principal for that school shall be made within the follow- 
ing ic Outs. 

(4) A board may designate any teacher to an administrative, supervisory 
or consultative position. 

(5) Where an organization representing teachers carries on collective 
bargaining on behalf of them, a board and the organization, through negot- 
iation, may include in or exclude from the teachers on whose behalf the 
organization is bargaining, any teacher designated under subsection (4). 


(1) A teacher on receipt of a termination of designation may terminate 
his contract of employment by giving 30 days' notice in writing to the board, 
notwithstanding section 81. 

(2) No appeal may be made from a termination of a contract to the Baard 
of Reference, if the contract of employment is terminated pursuant to 
subsection (1). 


Board of Reference 


(1) The Lieutenant Governor in Council shall appoint a Board of Reference 
consisting of not more than nine persons, 

(2) The members of the Board of Reference shall receive such remuner- 
ation and expenses as the Lieutenant Governor in Council determines, 


(1) Where a disagreement arises between a board and a teacher with respect 
(a) to a termination of a contract of employment, or 
(b) to a termination of a designation, or 
(c) to the refusal of a board to give an approval pursuant to section 80, 
subsection (2), 
a board or a teacher, may appeal to the Minister who shall refer the 
appeal to the Board of Reference. 
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(2) An appeal may be withdrawn at any time before or during the hearing 
of the appeal or before the decision of the Board of Reference. 


(1) The notice of appeal shall be in writing and shall set out the nature of 
the appeal, 
(2) The board or teacher appealing shall within 14 days of the receipt of 
the notice of termination of contract send by registered mail 
(a) to the Minister 
(i) the notice of appeal, and 
(ii)$50 (which is held by the Minister pending the decision of the 
Board of Reference, 
and 
(b) to the other party to the appeal a copy of the notice of appeal. 


(1) The Board of Reference shall set a date for the hearing of the appeal and 
and notify both parties. . 
(2) The Board of Reference may make such investigation as it considers 
necessary but before making any decision shall give both parties to the 
appeal an opportunity to be heard. 
(3) Notwithstanding any provision of this Act concerning the 
(a) termination of a contract of employment of a teacher, or 
(b) termination of a designation of a teacher, or 
(c) suspension of a teacher, 
and matters connected therewith, the Board of Reference may make such 
order as it}considers just with respect to the appeal. 
(3, 1) Without restricting the generality of subsection (3), the Board of 
Reference may, among other orders, make all or any of the following 
Oroers: 
(a) an order providing that the termination date of the contract of 
employment or of a designation be changed; 
(b) an order to provide for the reinstatement of a contract of employ- 
ment or of a designation (but only where the teacher is the party 
appealing); 
(c) an order for the payment of money, equivalent to salary, for any 
period whether before or after the termination of the contract or of 
a designation that a salary has not been paid; 
(d) an order providing that no salary be paid for a specified period. 
(4) Each party to the appeal shall pay his own costs unless the Board of 
Reference otherwise orders and in the event that no order as to costs is 
made, the $50 held by the Minister shall be repaid to the person who 
paid it to him, 
(5) The Board of Reference may make one or more of the following orders 
concerning the $50 paid to the Minister: 
(a) that it be paid in whole or part to the person against whom the 
appeal was made in payment or part payment of costs; 
(b) that it be retained in whole or part by the Minister and paid into 
the General Revenue Fund; 
(c) that it be repaid in whole or part to the person who paid it to the 
Minister. 
(6) For the purpose of making an investigation pursuant to this section 
the Board of Reference has the powers of a commissioner under The 


Public Inquiries Act, 
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88. (1) The Minister, in any case in which he considers it proper to do so, 

may refer an appeal to any one or to any two or more members of the 
Board of Reference. 
(2) Upon a reference of an appeal to the member or members of the Board 
of Reference pursuant to subsection (1), the member or members have all 
the powers, duties and function of the Board of Reference and his or their 
decision shall be deemed to be a decision of the Board of Reference. 


89. (1) A teacher may teach without a contract of employment pursuant to 
section 74 only when employed on a day to day basis or to fill a vacancy 
expected in advance to be less than 20 consecutive teaching days. 

(2) Neither a teacher who teaches without a contract of employment 
pursuant to section 74, nor the board employing him, may appeal to the 
Board of Reference, 
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